
STAIE OT TIEW YORtr

STATE TAI( COT{IfiSSION

In the Matter of the Petition 
---

of
Harlo & Lanberto DiRienzo, aa Partaers

dlb/ a Famous Rays Pizza

f,or Redeternination of r Defi.ciency or Revision
of e Deternination or Refund of $ales & Use Tax
under Article 28 & 29 of the Tax f,aw for the Period
r2lu78-81|h/80.

ATT'IDAVIT OT UAIII}TG

State of New York ]
s8 .  :

Couoty of Albaoy l

David Parcbuck, being duly eworn, deposes and says that he iE an euployee
of the Srate Tax Comission, that he is over 18 years of age, and that ou the
6th day of July, 1984, he senred the within notiie of Deciiioa by certified
nail upon Hario & f,auberto DiRienzo, as Partnerg, dlbla FEnoue Rays Fizza, the
petit,ioners in the witiin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as followe:

t{ario & Lamberto DiRienzo, a$ Partaers
d/bla Fanous Rayo Pizza
465 Sixtb Ave.
l{ew York, l{Y 10011

and by depositing sane esclosed in a postpaid properly addressed wrapper ln a
post office under the exclusive care and custody of the United States Postal
Sewice within the State of New York.

That deponent further sayo that the said addreesee is the petitioler
herei.n and that the address set forth oo said wrapper is tbe last knowa address
of the petitioner.

Sworn to before me this
6th day of July, 1984.



STATE OF }IEW YORK

STATE TAX COUMISSION

In

Mario &

the llatter of the
o f

Lamberto DiRienzo,
d/b/a Famous Rays

Petition

as Partners
Pizza AIT'IDAVIT OF }TAILING

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 12/ t /7 8-8/ t4/ 80.

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is ao eryIoyee
of the State Tax Comission, that he is over 18 years of age, and that on the
6th day of July, 1984, he served the within notice of Deciiion by certified
mail upon John R. Serpico, the representative of the petitioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

John R. Serpico
186 Joralenon St.
Brooklyn, NY 1f201

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of l{ew York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
6th day of July, 1984. w
pursuant to Tax



l:fario & Lamberto DiRienzo, as Partners
d/b/a Famous Rays Pizza
455 Sixth Ave.
New York, NY 10011

Gentlenen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ffgS of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cormission may be insiituted only under
Article 78 of the Civil Practice Law and Rules, and must be comented in the
Suprene Court of the State of New York, A1bany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

JuIy 6, 1984

NYS Dept. Taxation and Finance
Law Bureau - f,itigation Unit
Building ll9, State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

Petitioner t s Representative
John R. Serpico
186 Joralemon St.
Brook1yn, NY 11201
Taxing Bureaurs Representative



STATE OF NEI.I YORK

STATE TA)( COMMISSION

In the Matter of the Petitions

o f

MARIO DIRIENZO AND LAI'{BERTO DIRIENZO,
AS PARTNERS OF THE FAI'{OUS RAYI S PTZZA

for RevLsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1978
through August 14, 1980.

DECISION

Petitloners, !trarlo DirLenzo and Lamberto Dlrlenzo, as partners of Ttre

Famous Rayrs Plzza, 465 Slxth Avenue, New York, New York 10011, flled PetltLong

for revision of determinations or for refunds of sales and use taxes under

Artlcl-es 28 and 29 ot the Tax Law for the perlod December 1, 1978 through

August 14, 1980 (Fi le No. 33596 and 33872).

A fornal hearlng was held before John F. Koagel, Heartng Offlcer' at the

offices of the State Tax Conmisslon, I\so World Trade Center, New York, New

York, on May 11, 1983 at 9:15 A.M., w' l th al- l -  br iefs due no later than October 20'

1983. Pet i t loners appeared by John R. Serpico, Esq..  The Audit  Divls lon

appeared by John P. Dugan, Esq. ( Invin Levyr Esq.r of  counsel) .

ISSUES

I. lJhether,  pet l tLoner,  as the result  of  a f ie ld audlt ,  lncurred addit lonal

taxable sales ln excess of those reported on sal-es and use tax returns flled.

II. I ' lhether certaln purchases made by petltloner were subJect to tax.

FINDINGS OF FACT

1. On Novenber 20, 1980,

DivLsion issued tlro notlces of

and use taxes due. One notLce

as the result  of  a f ie ld audLt,  the Audit

determinatlon and demand for paynent of sales

was igsued to Uario Dlrienzo' as Partner of The
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Famous Rayrs PLzza and the other notice was issued to Lanberto Dirlenzo' as

partner of The Famous Rayrs Ptzza. Both notices covered the perlod Decernber 1,

1978 through August 14, 1980 and were issued for tax in the amount of $87,106.00,

penalty ln the amount of $141341.00 and lnterest in the amount of $10,856.76,

f o r  a  t o t a l  o f  $ 1 1 2 , 3 0 3 . 7 6 .

2. Petitioners, Marlo and Lamberto Dlrlenzo, nere the only partners ln

The Fanous Rayts PIzza (herelnafter referred to as "partnershlptt) whlch was a

very well-known, high-volune pLzza shop located ln a primarlJ-y resldentlal area

of Manhattan (GreenwLch Vil-lage). the area !ra6 also somelrhat colmerelal and,

in addition, hosted tourlsts. Both regular and Sicilian pLzzae were sold

whole, but prLnarily by the sl-lce; whole plzzas and slices were sol-d both rtith

and wlthout toppings. The onJ-y other iten sol-d by the partnershlp was soft

drinks by the cup. There were three stand-up tables and flve or six tables

with seats available on the business premises where customers could consume

pLzza and soft  dr lnks.

3. Both partners worked at the business behind the counter. In addltlon'

there were four employees, of which two made plzzas. The buslnesa was open slx

days per week and was closed Sundays, holidays and nornall-y three weeks ln the

sumer, wlth the exceptlon of 1979 when it was closed for four weeks due to

selter pipe repairs ln the street.

4.  The buslness l ras sold on August 14, 1980.

5. The partnership malntaLned some sales and disbursements records;

however, such records rrere not adequate in order for the Audlt DlvLsion to

determine the partnershlprs exact tax l iabi l - l ty.

6. In order to determlne the partnershipfs tax 1iab1L1ty, sales were

reconstructed from fl-our purchases used by the partnershlp to nake lts own
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ptzza dough. This method was basically used on a prior audlt of the partnerehlp

whlch covered the perlod December 1, 1975 through Novenber 30, 1978. FLour

purchases were obtalned for the period under audLt from the partnershipts only

known supplier, Farro Foods Corp. The auditor, however, felt that the partnershl.P

had other supplier(s) due to inconslstent flour purchase lntervals and the fact

that the buslness premises had, what he determlned, ltmlted storage space for

flour. Therefore, tno quarterly perlods were chosen by the audLtor whlch he

determined reflected the most complete purchaees due to the coneistent purchase

lnterval-sr those belng the quarters ended May 31, L979 and May 31, 1980. IIe

then converted the flour purchased during the two quarters lnto pLzzas by uslng

the following crLteria:

a) It would take lL pounds of flour to make a regular plzza and 2\,

pounds of flour to make a SiciLian pLzza.

b) Out of 54,540 pLzzas made durlng the two quarters, 12' 120 were

Siclllan pies and 421420 were regul-ar pLes.

c) 25 percent of alL ples were sold as whole pies and 75 percent ltere

soJ-d by the sl- ice.

d) 25 percent of al- l -  ples were sold with toppings at $7.60 for a

regul-ar whole ple, $1.30 for a regular sl lce, $10.75 fot a Slcl . l lan whol-e

pie and $f.35 for a Sicl l lan sl ice; that 75 percent of aLL pies were sold

wlthout addlt ional toppings at $6.60 for a reguLar whole ple'  $.90 for a

regular sl ice, $9.75 for a Slci l lan whol-e ple and $.95 for a SicLl lan

slice; al-l of the above prices were obtalned from the partnershlprs

successor. The partnershlprs succeasor operated the buslnees in the same

manner as the partnership.
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Appl-icatlon of the above resulted ln total audlted plzza sales of

$471,995.90 for the quarters ended May 31, L979 and May 31'  1980. The partner-

ship purchased 230,200 soft drink cups during the same two quarters. Based on

this,  soft  dr ink sales were deternined to be $103,590.00 for the two quarters

(23Or200 x 459 per soft  dr ink);  the 45C soft  dr lnk pr ice was also obtained from

the partnershlp's successor. Total sales of pLzza and soft drLnks for the two

quarters totalled $575,585.90; thls was divLded by two to determine taxable

sales of $287 1792.95, and thls was deternined to be audl. ted taxable sales for

each and every quarterly perlod ln the audlt perlod (the last quarter was

prorated based on weeks as it lras a partlal perlod). Sales reported on sales

and use tax returns flled were deducted from the sales determined by the

audltor for each quarter which, when the 8 percent tax rate was applled,

resulted in addit ional sales tax due for the entLre audit  per iod of $81,802.94.

Purchases made by the partnership were revlewed for the quarterly

period ended May 31, 1980. Purchases which the Audit Dlvision deternlned

taxable at the tlme of the audl-t upon which no tax was pald totall-ed $9'737.25,

of which $8r156.85 were purehases of paper products such as plzza boxes'  soft

drink cups, etc. These purchases nere consldered to be addltlonal taxable

purchases for each quarter of the audlt perlod; again, the flnal quarterly

perlod lras prorated based on weeks. Total additional taxable purchases determined

for the audit  per lod were $661288.20, ref lect ing tax assessed at the 8 percent

rate of $5r303.05. Total  tax assessed agalnst each partner for sales and

purchases total led $87,106.00, as ref lected Ln Finding of Fact t ' l t t  ggpgg.

7. Petitloner Marlo Dlrlenzo testlfled that the partnership had only one

supplLer of flour during the audlt period, that being Farro Foods CorP.; thus

petltloners contended that the assessments should be based on the purchasee of
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flour made from Farro Foods Corp. durlng the entire audlt perl.od rather than

only the quarters ended May 31, 1979 and May 31, 1980 (this would result in a

tax Llablllty lower than that computed by the auditor). Thls testimony was

credlbl-e and lt ls hereby found that Farro Foods Corp. was the only suppller of

fLour.

8. The auditor contended that the prevlous audlt used the flgures ot L\

pounds of flour to make a reguLar pLzza and 2h, pounds of fLour to make a

Slcillan pLzzal howeverr petitloner Mario Dlrienzo testLfled that lt takes 2

pounds of flour to make a reguLar pLzza and 3 pounds of flour to make a Slclllan

pLzza. Ile also testLfied that the prlor audit used the 2 pound and 3 pound

quantities. Petitioners offered no documentary evldence reflecting the quantity

of flour needed to make pLzza of any type.

9. Petitioners contended that eoft drink sales shouLd be computed at 16

percent of pLzza sales, as thls was done on the pr lor audlt .

10. Petitloners contended that at the beginning of the audl.t perlod,

prlces were lower than those used by the auditor. In February, L979, a whole

reguJ-ar plzza without topplngs sold for $5.25, a regular sl lce sold for $.70, a

whole Slcl l ian pLzza sold for $8.00 and a Sicl l ian sl lce sold for $.75. The

prices were raised twlce thereafter.

CONCLUSIONS OF LAW

A. Ttrat sectlon 1138(a) of the Tax Law provldes that when a return flled

ls incorrect or insufflcient, that the tax nay be estimated on the basLe of

external indices, such as purchases.

That the reconstructlon of ptzza sales based upon purchases waa a

proper audit  nethod.
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B. That the partnershlp had no supplier of flour other than Farro Fooda

Corp. and, therefore, the sal-es of plzza nust be recomputed based on flour

purchases from Farro Foods Corp. for the entlre audit perLod rather than the

quarter l-y perlods ended May 31, 1979 and May 31, 1980 only.

That the prices used to compute the audited saLes are to be reduced

659 per whol-e pie and 109 per slLce to al1ow for rieing prlces durlng the audlt

per iod (see Findlngs of Fact "6tt  and "10t ' ,  9gg,).

That soft drink sal-es are to be reduced ln the same proportlon as the

plzza sales upon recomputatlon of same.

That lnsufflcient evidence rras presented to rrarrant an adJustment to

the amount of flour used to produce regular and SlcilLarr ptzza pl.es.

C. That addttional taxable purchases are to be reduced to ellnlnate the

purchases of paper products ln the amount of $8r156.85 per quarter (see Flndlng

of Fact t'6", 
.9g,) deternlned not to be taxable by the declslon of the New

York State Court of Appeals ln the Matter of Burger KLng, Inc. v. State Tax Con-

mlss ion  ,  435 N.Y.S .2d  689.

D. That the petitions of MarLo Dirienzo and Lamberto Dlrlenzo aB partnera

of The Famous Rayrs Ptzza are granted to the extent indicated ln Conclusions of

Law rrBrr and ftctt above; and that except as so granted, the petitlons are denled

and the notices of determinatlon and demand for pa)rment of sales and uee taxea

due lssued on November 20, 1980 are sustal.ned, together wlth such penalty and

Lnterest as may be lawfull-y due and owlng.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 6 ts84
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