
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Paul Decelle

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax:
under Article 28 & 29 of the Tax Law for the
Period lt l  t l l  6-31 3a/ 79 .

AITIDAVIT OT }TAITING

State of New York ]
ss .  :

County of A1bany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within notice of Decision by certified
mail upon Paul Decelle, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Paul Decelle
49 W. 55rh Sr.
New York, NY 10019

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said vrrapper is the last known address
of the petit ioner.

Sworn to before me this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax Law section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEfV YORK 12227

May 25, 1984

PauI Decelle
49 W. 55rh Sr.
New York, NY 10019

Dear Hr. Decelle:

Please take notice of the Decision of the State Tax Comission eaclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cormenced in the
Supreme Court of the State of New York, Albaay County, within 4 months fron the
date of this notice.

Inquiries concernj.ng the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /f9, State Canpus
Albany, Nesr York L2227
Phone /f (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Ddatter of the Petltlon

o f

PAUL DECELLE

for Revlslon of a Determinatlon or for Refund
of Sales and Use Ta:res under Artl.cles 28 and
29 of. the Tax Law for the Perlod November I'
1976 through March 30, 1979.

DECISION

Petl t ioner,  Paul Decel le,  49 West 55th Street,  New York, New York 10019'

fil-ed a petlt!.on for revlslon of a determlnation or for refund of sales and

uae !axe6 under Artl.cles 28 aud 29 of. the Tar( Law for the perlod Novenber 1,

1976 through March 30, 1979 (Flfe No. 32602).

A fornal- hearing wae held before Arthur Brayr ltearlng Officer, at the

offlces of the State Tax Comlsslon, 1\ro Worl.d Trade Center, New York, New lork

on Llarch 14, 1983 at 1: 15 P.M. wlth all brlefs to be submitted by Aprll 4,

1983. Subsequently, the Audlt Dlvlelon subnltted addltlonal doeumentatlotr oo

JuLy 29, 1983 and petltloner was glven until September 5, 1983 to respond to

same. Petltloner appeared pro se. The Audit Divlsl.on appeared by Johu P.

Dugan, Esq. (Angelo A. Scopel l l to,  Esq. of counseL).

ISSUE

lftrether the Audit Divisl.on properly determlned petltLorerts sales and use

tax llabl.J.lty based upon an examlnatlon of the avallable records of Hernitage

Restaurant,  Inc.

FINDINGS OF FACT

1. On March 27, 1980, the Audlt DlvisLon lssued to petltloner a Notl'ce

and Demand for Paynent of Sales and Use Taxes Due for the perlods endlng llay 31,
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1978, August 31, L978, November 30, 1978, and February 28, 1979. The

Notice was lssued to petitioner on the ground that petltioner was Personal.ly

llable for the sales and use tax deflclencies whlch had prevl.ously been deternl.ned

against llermitage Restaurant, Inc. (ttthe corpof,atlontt). New York State and

Local SaLes and Use Tax Returns rrere flled for each of the perlods assessed and

partlal paylents were gubmltted wlth some of the returns. Therefore' Petltlonerra

l-labllity for tax rilas determLned ae foLlows:

SALES & USE CREDIT
PERIOD TAX REPORTED CLAIMED FOR AMOI]NT
ENDING DUE PREPAYMENT REMITTED TAX DUE PENAITY INTEREST

5 /31178  $18 ,365 .92  $8 ,320 .00  $1 ,500 .00  $  8 ,545 .92  $2 ,L36 .48  $11814 .30
8 l3L l78  12 ,087 .60
LL l30 l78  6 ,109 .s2
2128179 4 ,369 .00

L2 ,087 .60  2 ,780 ,L5  21203 .57
1 ,500 .00  4 ,609 .52  92L ,90  702 .03

4 ,369 .00  742 .73  534 .33

2. On March 27, 1980, the Audit  Dlvls lon lseued to pet l t loner a Not lce of

Determlnatlon and Demand for Paynent of Sales and Use Taxes Due. The Notice

was issued because of the corporationrs failure to fLle sales and use tax returng.

Thls Notice was based upon the average taxable sales as reported on prevlous

returns flled. The Notl.ce assessed tax due as follolre:

PERIOD
ENDING TA)( DUE PENALTY DUE INTEREST DUE

LL l30 l77  $24 ,957 .84  $6 ,239 .46  $6 ,796 .02
3 /  30179 r ,456 .32 364 .08 309 .18

Subsequently, the portlon of this asae€rsment whlch pertalned to the perlod

ended Novenber 30, L977 was cancell-ed due to paynent. The aasessment for the

nonth of March, L979 was based upon an estlmate of petltlonerfs 11ab111ty. The

estlmate, ln turn, was based upon average taxable sales reported on prevlous

returns flled by the corporatlon.
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3. On March 27, 1980 the Audlt Divislon lssued a Notlce of Deterulnatlon

and Demand for Paynent of Sales and Use Taxes Due to petlttoner ae the presLdent

of the corporation. The Notlce, whlch was based upon an eudLt of the corporation,

assessed a tax due of $27,617.53 plus penalty of $6,703.13 and lnterest of

$7 ,277.00  fo r  a  to ta l  anount  due o f  $4L,597.66 .

4. At the tLne the audlt was cormenced, the corporatlon was ln the

process of bankruptcy proceedlngs and was no longer ln operatLon. The audltor

was advised that the records were ln a warehouse ln Manhattan. The audltor

then went to the warehouse and found portions of the sales journal, cash

dlsbursements Journal, purchase journal, and check disbursements Journal. No

records were avail-able for the period Aprl1 l, 1978 through March 30, 1979.

Although some cusuomer checks were found, no documents were available whlch

dlscLosed the selling prLce of the beveragee.

5. Upon examining the corporatlonrs recorde, the audltor found that there

lras a snall dlfference between groes sales per books and gross sales reported

for the period December 1, 1976 through Februaty 28, L978. ?hese dlfferenceg

were Lgnored because they were lqpateri.al. The audltor accepted the 150

percent markup shown on the books for food, chocolate, and clgarette 8a1es.

Holvever, the auditor concluded that the markup of 150 percent whlch was

reflected on the books for beverage sales was too low. Therefore, on the baeie

of Audit Dlvlsion experlence with restaurants of the type and locatlon, the

auditor concluded that a 300 percent narkup on beveragg purchases rtaa apProPrlate.

The applicatlon of the adjusted markup of 300 percent to beverages resulted ln

adjusted taxabLe sales of $1,523,505.00 for the perlod December 1, 1976 through

February 28, 1978. This amount nas compared to the taxabl-e sales reported for

the sane period of $1,283,156.00 and l t  was determlned that 18.7 percent of
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sales had not been reported. The percentage was then nultlplled by reported

taxable sales durlng the enttre audlt perlod resulting ln additLonal unreported

taxable sales of $339,032.00.

6. The corporatlon dld not file a sales and use tax retura for the perLod

September 1, L977 to November 30, Lg77, Therefore, in perforning the foregolng

computatLons, the amount of cash recelpts dlsclosed by the books for this

period were used as the corporatlonfs reported taxable saLes. In addltlon' for

the last month of the audlt perlod, the audltor estimated that the corporatlonrs

reported taxable sales wouLd have been one-third of the amount reported ln the

prior sales tax quarter.

7. The audltor examlned the corporatlonts purchases of furniture and

fixtures for the period December l, 1976 through March 28' L978. Through an

examLnatLon of these lnvolceg, the auditor found that there lrere purchases of

$6,892.81 upon whlch no sales or compensatlng use tax had been pald. Ttls

resulted ln a tax due of $551.42.

8. The leasehold ftnprovements of the restaurant rrere exanrlned for the

period December l, 1976 to February 28, 1978. Upon examlnatloo, the audltor

found leasehold lmproveuents of $81581.60 subJect to sales and compensatl-ng use

tax result lng in a tax due of $686.53.

9. A test of overcol-lectlon of saLes tax waa made for the period March 1,

1978 to t,{e;rch 22, L978, The audltor found that the corporatlon overcolleeted

saLes tax at a rate of .023 percent. Thls percentage ltas applled to the

reported taxabLe sales during the audlt perLod reeul-ting in a tax due based

upon an overcol- lect lon of eales tax of $494,97,

10. The corporatlon operated the restaurant Hermitage, whlch opened for

buslness on December 13, 1976 and speclallzed ln French culelne. At the tlne



-5-

the restaurant opened, petltloner waa responslble for lts admlnlstratlon.

Petltloner declded what bllls were to be pald, when they were to be pald, and

signed all checks. In Decembern 1978 the offlcers of the corporation reslgned

and petitioner acqulfed the title of presldent. The Hernltage was a moderately

prlced restaurant.

11. After llernltage was ln operation, lt recelved an unfavorable revlew by

a food crltlc. The resul-t of the unfavorable revlew was that salee decLlned

dranatically. 0n Septenber 1, 1978, Ln an attenpt to save the buslneesr

petit,loner changed the menu and trade name of the reetaurant to Bastogne.

Bastogne served less expensive food than Hernltage and speclaLLzed,ln Belglan

euisine. The corporate name of the reataurants was never changed.

L2. Wtren Her:uritage (Later Bastogne) was ln operatlon, petitioner nalntalned

all of the orlglnal sales and purchase records. Petttloner retalned the

services of an accountaat rrho recorded all of the corporatlonts income and

expenses accordlng to documents provlded by petttloner.

13. After the restaurants ceased operatlon and the corporatlon lteot loto

bankruptcy proceedings, the books and records were turned over to a rePresentative

of its creditors. The records were then stored ln a warehouse. Later' the

documentg rrere moved to a second warehouee. Petltloner has not had acceaa to

the docunents slnce they lrere conveyed to the representative of the credltore

of the corporation.

L4. It was petitionerts practlce to purchase wine and llquor as lt ltas

needed from a retall Llquor establishment whlch was located ln the viclntty of

the restaurant. Petltloner did not markup the prlce of wines and llquors na

much as other establlshnents aervlng the same type of culsine, becauoe he felt
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of the beverages ln l lne with the prlces ofit was necessary to keep the prlce

the meale belng served.

15. Petltloner acknowledged at

offlcer durlng the pertod at tssue

asaessment.

the hearlng that he

and only challenged

was I responalble

the amount of the

16. Petltioner malntained at the hearlng that the asaessment wae too htgh

becauge lt failed to take into account the decllnlng salee durlng the audlt

per lod.

CONCLUSIONS OF LAIf

A. That the amount assessed ln the Notice and Demand for Paynent of Sales

and Use Taxes Due ls based upon the actuaL returns flled by the corporatlon

showing tax due and ls sustalned.

B. That the amount of $1,456.32 of tax pJ.us penalty and lntereat whlch

was asseesed for the month of March, L979 Ls sustalned, slnce petitioner has

not establlshed that thls assessment lras erroneous.

C. That resort to the use of a test perlod to determLne the amount of tax

due must be based on an insufficlency of record keeptng whtch makes lt vlrtually

lnposslble to determlne such Liablllty and conduct a complete audit (ltalter of

Chartair, Inc. v. State Tax Conmlsglon, 65 AD Zd 44). In vtew of the corporatlontg

failure to produce a compJ.ete set of guest checks or any records for the last

year of the audlt perlod, lt was lnposstble to verify lts sales and use tax

liabiltty. Accordlngly, lt was proper for the Audtt Dlvislon to utlllze a test

perl.od and external lndlcLes to determlne the amount of gales and use taxes due

[Tax Law $1138(a)] .  I lowever,  in view of the facts:  that i t  wae pet l t lonerrs

practlce to purchase wlne and llquor from retall establlshments; that Hernltage

lras a moderateLy prleed reataurant and Bastogne was an lnexpenslve restauraot;
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and that lt was the practlce of each restaurant to prlce lts ltlne and l.lquor in

accordance with the price of lts food, the Audit Divlslonrs appllcation of a

300 percent markup to wines and Liquors based upon the appearance and Locatlon

of the reetaurants lras lnappropriate. On the basls of the foregol.ng' as welL

as the respectlve tlme periods that llernLtage and Bastogne were ln operatlon'

lt ls found that the use of a narkup of, 225 percent on wLnes and liquors ltould

more accurately refLect the eaxable eales of wlne and llquor. Therefote, the

Notiee of Det,ermination and Demand for Paynent of Sales and Use Taxes Due

should be adJusted accordlngJ-y.

D. That sLnce the Audlt Dl-vlslon selected a reasonable nethod to determlne

the amounE of tax due wlth respect to the portlons of the asseasment prenleed

upon the fallure to pay sales and use taxes due on the corporationrs purchaees

of furnLture and flxtures, leasehold Lnprovements and overcollectlon of sales

tax, petlttoner was required to establlsh that the audlt method or amount of

tax assessed was erroneous (llatter of Surface Ll

v. TuLly, 85 AD 2d 858). PetLtloner has faLled to establlsh that the audLt

method or amount of tax coLlected with respect to these itens was erfoneous.

It ls noted that the assessment lras based on the declining sales refl-'ected on

the returns filed; accordlngly, the restaurantts decllnl.ng sales ltere taken

lnto account and petlti.oners argnment mentloned in Flnding of Fact "16" is

wtthout merit.

E. That reasonable cause does not exlst for the cancellatlon of penalty

since petltloner did not file New York State sales and use tax returns durLng a

portion of the perlod i.n lssue and slnce other returne ftled by petltlooer-were

elther flled wlthout any remittance or nere ftled wtth a partlal remlttance.
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f. {Ihat the petiton of Paul Decelle ls granted to the extent of Conclusion

of Law "C" and the Audlt Divislon ls dlrected to nodlfy the Notlce of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due, noted ln Ftnding of Fact

t t3",  accordingly;  the pet i t ion ls,  l -n alL other respects, dealed.

DATED: Albany, New York STATE TAX COUMISSION

MAY 2 5 1984
PRESIDET{T
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llay 25, 1984

Paul Decelle
49 I '1. 55th St.
New York, NY 10019

Dear Mr.  Decel le :

Please take notice of the Decision of the State Tax Cormrission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building //9, State Canpus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COIII{ISSION

cc: Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Latter of the Petitlon

o f

PAIIL DECELLE

for Revision of a Determination or for Refund
of Sales and Use Taxes under ArtLcles 28 and.
29 of the Tax Law for the Perlod November 1,
1976 through March 30, L979.

DECISION

Petltloner, Paul Decel-le, 49 West 55th Street, New York, New York 10019,

fil-ed a petitlon for revlslon of a determinatLon or for refund of gales and

use taxes under Artlcles 28 and 29 of the Tax Law for the period November l,

1976 through March 30, 1979 (Fi le No. 32602).

A fornal hearlng was held before Arthur Bray, Hearl.ng Offlcer' at the

offlces of the State Tax Conmlssion, Two I'IorLd Trade Center, New York, New York

on March 14, 1983 at 1:15 P.M. with al- l  br iefs to be subnLtted by Aprl l  4,

1983. SubsequentJ-y, the Audit Dlvlsion submltted additional- documentatlon on

JuLy 29, 1983 and petitioner was given untiL september 5, 1983 to respond to

same. Petttloner appeared pro se. The Audit Dlvislon appeared by John P.

Dugan, Esq. (Angelo A. Scopel l i to,  Esq. of counsel) .

ISSUE

lJtrether the Audlt Divtsion properly determtned petLtionerfs sales and uee

tax Ltahlllty based upon an examlnation of the avallable records of Hernltage

Restaurant, Inc.

FINDINGS OF FACT

]- On March 27, 1980, the

and Demand for Paynent, of Sales

Audit DlvlsLon tssued

and Use Taxes Due for

to petitloner a Notlce

the perlods endlng May 31,
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1978, August 31, 1978' November 30, 1978, and February 28, L979. The

Notice was issued to petltloner on the ground that petltioner was personally

llable for the sales and use tax defictencies whlch had prevlouely been detetmlned

againet lternitage Restaurant, Lnc. (ttthe corporatlontt). New York State and

Local Sales and Use Tax Returns were flled for each of the perlode assessed and

partlaL payments were submltted wlth some of the

llablllty for tax was determined ae follows:

SALES & USE CREDIT
TAX REPORTED CLAIMED FOR A}IOIINT
DUE PREPAYMENT REMITTED

returna. Therefore, pet i tLonerts

PENALTYTAX DUE
PERIOD
ENDING

s /  3L l  78
8 l3L l78
LL/  30/78
2128179

$18 ,365 .  92
12 ,087  .  60
6 ,L09 .52
4 ,369 .00

$8 ,320 .00

$24,957.84
I , 456 .  32

$2 ,136 .48
2 ,780 .15

92L .90
742 .73

LNrBSPsr
$1 ,81 .4 .30
2,203.57

702.03
534 .33

$1 ,500 ,00  $  8 ,545 .92
12 ,087 .  60

l ,50o .oo  4 ,609 .52
4 ,369 .00

$6 ,239 .46
364 .08

2. On March 27, 1980, the Audlt Divlslon lesued to petltloner a Notice of

Determination and Demand for Paynent of Sal-es and Use Taxes Due. The Notice

was issued because of the corporattonrs fallure to flle salee and use tax returns.

This Notice nas based upon the average taxable saLes as reported on prevloue

returns f t led. The Notlce assessed tax due as fol lowe:

PERIOD
ENDING TAX DUE PENALTY DUE INTEREST DUE

LLI  301 77
3 /  30179

$6 ,796 .02
309 .  18

Subsequently, the portlon of this asaeasment which pertalned to the period

ended November 30, L977 was cancelled due to paynent. The assessmeot for the

month of lfurch, L979 nas based upon an estimate of petltlonerts J.labiJ-lty. The

estimate, in turn, was based upon average taxable salee reported on prevloue

returns flled by the corporatl.on.
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3. On March 27, 1980 the Audit Divlslon issued a Notlce of Detemlnatlon

and Denand for Pa;rnent of Sal-es and Use Taxes Due to petltloner as the preeident

of the corporatlon. The Notlce, whlch was based upon an audlt of the corporatlon'

assessed a tax due of $27,6L7.53 pLus penalty of $61703.13 and interest of

$7 ,277.00  fo r  a  to ta l  amount  due o f  $4L,597.66 .

4. At the tlne the audlt lras cotDnenced, the corporation was in the

process of bankruptcy ploceedlnge and wae no longer ln operation. The auditor

was advlsed that the records were ln a warehouse ln ltanhattan. The audltor

then went to the warehouee and found portions of the sales Journal, caeh

dlsbursements Journal, purchase Journal-, and check dlsbursements journal. No

records were avallabLe for the perlod Aprll 1, 1978 through March 30, L979.

Although some cuatomer checkg were found, no documenta lrere avallable which

dlsclosed the sel1lng prlce of the beverages.

5. Upon examlnlng the corporationfs records, the audltor found that there

rilas a small difference between gross sales per books and groes sales reported

for the period December 1, 1976 through February 28, 1978, These dl.fferencee

were lgnored because they were lrnrnaterlal. The audltor accepted the 150

percent markup shoun on the books for food, chocolate, and cLgarette sales.

However, the audltor concluded that the markup of 150 percent whlch was

reflected on the books for beverage sales wag too low. Therefore, on the baele

of Audlt Dlvlslon experience wlth reataurants of the type aod locatlon, the

audltor concluded that a 300 percent markup on beverage purchases lras approprlate.

The appllcatlon of the adjusted markup of 300 percent to beverages reaulted ln

adJusted taxable saLes of $1 1523,505.00 for the period December 1, 1976 through

February 28, 1978. ThLs amount \ras compared to the taxable sales reported for

the same perlod of $1,283,f56.00 and l t  was determlned that 18.7 perceut of
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sales had not been reported. The percentage was then nulttplled by reported

taxable saLes durlng the entire audlt perlod reaulting ln addltlonal unreported

taxable sales of $339,032.00.

6. The corporatlon dld not flle a sal-es and use tax return for the perlod

September 1, L977 to November 30, L977. Therefore, ln performLng the foregolng

computations, the anount of caeh receipts dlsclosed by the bookg for thLs

perlod were used as the corporatlonfs reported taxable salee. In addltion' for

the last month of the audl.t perlod, the audltor estlmated that the corporationts

reported taxable sales would have been one-thlrd of the amount reported ln the

prlor sales tax quarter.

7. The auditor examlned the corporationts purchases of furnlture and

fixtures for the perlod December 1, 1976 through March 28, L978. Through an

examination of these involces, the auditor found that there were purchaees of

$61892.81 upon whlch no sal-es or compensatlng use tax had been pald. Thls

resulted ln a tax due of $551.42.

8. The leasehol-d lnprovements of the restaurant nere examined for the

perlod December 1, 1976 to February 28, 1978. Upon exa,mlnation, the audltor

found leasehold lmprovemente of $81581.60 subJect to sales and compensatlng use

tax result ing ln a tax due of $686.53.

9. A test of overcollection of sales tax was made for the perlod March I'

1978 to tlatch 22, 1978. The audltor found that the corporatlon overcollected

sal-es tax at a rate of .023 percent. This percentage ltas applled to the

reported taxable sales durlng the audlt perlod reeultlng ln a tax due baeed

upon €rn overcol-l-ectton of sales tax of $494.97.

10. The corporation operated the restaurant llermltage, whlch opened for

business on December 13, 1976 and speclalized in French cutslne. At. the tlme
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the restaurant opened, petltloner lraa responsible for lts adnlnlstratlon.

Petltioner declded what bllls nere to be pald, when they ltere to be pald' and

stgned alL checks. In December, 1978 the offlcers of the corporatlon reslgned

and petltioner acqulred the tltLe of president, The llernLtage was a moderately

priced reataurant.

11. After Hermitage was Ln operati.onr lt receLved an unfavorable revlew by

a food critlc. The result of the unfavorable revlew was that sales decll.ned

dramatical-ly. On Septenber 1, L978, ln an attempc to save the buslnees'

petltioner changed the menu and trade name of the restaurant to Bastogtre.

Bastogne served less expenelve food than tternltage and epeclaLlzed.ln BeLglan

cuislne. The corporat,e name of the restauranta nas never changed.

L2. When llermltage (later Bastogne) was ln operatlonr petltloner malntalaed

all- of the orlglnaL sales and purchase records. Petltloner retalned the

servlces of an accountant who recorded atL of the corporatlonrs lncome and

expenses according to docunents provLded by petttloner.

13. After the restaurants ceased operation and the corporatlon rtent lnto

bankruptcy proceedlngs, the books and records lrere turned over to a rePreaentatlve

of its credltors. The records were then stored ln a warehouee. Later, the

documents were moved to a second warehouse. Petitloner has not had access to

the documents slnce they were conveyed to the representatlve of the creditors

of the corporat ion.

L4. It was petltionerrs practice to purchase wlne and liquor as it was

needed fron a retall llquor establlshment rrhLch was located ln the viclnlty of

the restaurant. Petltloner dld not markup the price of wLnes and Liquora aa

much as other establlshments serving the Bane type of culslne, becauee he felt
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of the beverages ln Llne wlth the priceslt was necessary to keep the prlce

the meals beLng served.

15. Petitloner acknowledged at

offlcer during the perlod at tssue

asgessment.

c.

due mus

of

the hearlng that he was a responeibl-e

and onl-y challenged the anount of the

L6. Petltioner maintalned at the hearlng that the assessuent was too hlgh

because it falled to take into account the decllning sales durlng the audlt

perLod.

CONCLUSIONS OF LAII

A . That the amount assessed in the Notlce and Demand for Pa5rnent of Salee

Taxes Due ls based upon the actual returna fll"ed by the corporatl.on

tax due and is sustalned.

u

That the amount of $l,456.32 of tax plus penalty and lnterest whlch

sed for the month of March, L979 tg sustal.nedr eince petltioner hae

lshed that thls asaesament was erroneous.

lnpo le to determine such Llablllty and conduct a complete audlt (ltatter oE

glrgrt" Inc. v. State Tax Counlsglon, 65 AD 2d 44). In vlew of the corporatlonrs

That, resort to the use of a test perlod to determlue the amount of tax

be based on an lnsufflciency of record keeplng whlch makes lt vlrtually

to produce a complete set of guest checks or any records for the last

the audlt period, lt was lnpossible to verlfy lts sales and use tax

y. Accordlngly, it was proper for the Audit Dlvlslon to utllize a test

fallure

year of

liab1l-i

perlod external indicies to determlne the anount of eales and use taxee due

ITax $1138(a)J. However,  ln vlew of the facts:  that l t  was pet l t lonerrs

to purchase wine and llquor fron retaLl establfshments; that Hermltagepract ic

rtas a rately priced restaurant and Bastogne lraa an lnexpenslve reetauraut;
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practice of each restaurant to price lts wlne and J.lquor

accord4nce wlth the price of lts food, the Audlt Dlvlslonrs appllcatlon of a

300 percent markup to wlnes and Llquors based upon the appearance and Locatlon

of the restaurants was lnappropriate. On the baals of the foregoing, ae well

as the respective time perlods that llernitage and Bastogne were ln operatlon,

lt is found that the use of a markup of 225 percent on wlnes and llquors would

more accurately reflect the taxabLe sales of wlne and liquor. Therefore, the

Notlce of Deternlnation and Demand for Paynent of Sales and Uge Taxes Due

shouLd be adJusted aeeordingly.

D. That slnce the Audlt DivLsl.on selected a reasonable nethod to determlne

the a.mount of tax due with respect to the portlons of the assesament premised

upon the fallure to pay sales and use taxes due on the corporatl.onra purchaees

of furnlture and fixtures, l-easehold lmprovements and overcoLlection of sales

tax, petitioner was requtred to establlsh that the audit nethod or amount of

tax assessed was erroneous (Matter of Surface Llne Operators Fraternal Organlzatlon

v.- Tully_, 85 AD 2d 858). Petlt,loner has falled to establlsh that the audit

method or amount of tax colLected wlth respect to these Ltenne waa erroneoua.

It is noted that the aasessment rilas based on the declinlng sales reflected on

the returns filed; accordlngll, the restaurantts declinLng eales were taken

lnto account and petltloners argument mentloned ln Flndtng of Fact rrl5rf is

without merlt,.

E. That reasonable cause does not exlst for the cancellation of penalty

slnce petitloner dld not fLle New York State sales and use tax returns durlng a

portlon of the perlod ln lssue and since other returna flled by petltloner were

elther filed wlthout any remlttance or lrere fll-ed wlth a partLal remittance.

1n
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F. That the petiton of PauI- DeceLle ls granted to the extent of Coneluslon

of Law trCrt and the Audlt Divislon ls dlrected to nodlfy the Notice of Determlaatlon

and Demand for Paynent of Sales and Use Taxes Due, noted ln Flndlng of Fact

"3",  accordlngly;  the pet l t ion ls,  In al l  other respects, denled.

DATED: Albany, New York STATE TAX C0MMISSION

MAY 2 5 1984
PRESIDENT




