
STATE OF

STATE TAX

NEW YORK

cotftllssIoN

In the tlatter of the Petition
o f

Milton J. Davis

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  915178 .

AFtrIDAVIT OF IIAIIING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Conmission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Milton J. Davis, the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Milton J. Davis
213 North Washington Ave.
Scranton, PA 18503

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
9th day of March, 1984.

nister oa
sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the tlatter of the Petition
o f

Hilton J. Davis
ATFIDAVIT OF ilAIIING

for Redeternination
of a Determination
under Article 28 &
Per iod  9 /5 /78 .

of a Deficiency or Revision
or Refund of Sales & Use Tax
29 of. the Tax Law for the

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Frederick A. Griffen, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid r{rrapper addressed as fol lows:

Frederick A. Griffen
Kramer, Wales & McAvoy
P.0 .  Box  i 865 ,  59 -61  Cour t  S t .
Binghamton, W 13902

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
9th day of March, 1984.

er  oat s
sect ion 174



5TATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 9, 1984

Milton J. Davis
213 North ldashington Ave.
Scranton, PA i8503

Dear Mr.  Davis :

Please take notice of the Decision of the State Tax Coumission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Cornmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COMI{ISSION

cc : Petit ioner t s Representative
Frederick A. Griffen
Kramer, hlales & McAvoy
P.0 .  Box  i865,  59-6 i  Cour t  S t .
Binghamton, NY 13902
Taxing Bureau! s Representative



STATE OF NEhI YORK

STATE TAX COUMISSION

In the Matter of the Petltlon

o f

MILTON J. DAVIS

for Revislon of a Determinatlon or for Refund
of SaLes and Use Taxes under Articles 28 ard, 29
of the Tax Law for the Perlod March I, L976
through November 30, 1978.

DECISION

PetltLoner, Milton J. Davis, 2L3 North Washlngton Avenuer Scrantonr

Pennsylvania 18503, ftled a petition for revlslon of a determlnatlon or for

refund of sales and use taxea under ArtlcLes 28 and 29 of the Tax Law for the

perlod March 1, 1976 through November 30, 1978 (Fl le No. 28580).

A fornal hearing was heLd before Juliue E. Braunr Eearing Offlcer' et tha

offlcee of the State Tax Connieslon, 164 Hawley Street, Blnghamton, New York,

on September 14, 1982 at l :15 P.M., wlth al l  br iefs to be eubmltted by Februar!  4,

1983. PetltLoner appeared by Kraner, tlales E McAvoyr Eeqe. (Frederlck A.

Grlffen, Esq. r of counsel). The Audlt Divlslon appeared by Paul B. Coburn,

Esq. (Barry Bresler,  Esq. r  of  counsel) .

rssuEs

I. Wtrether petltloner waa a peraon requlred to collect eales tax wl.thln

the meanlng and lntent of  sect lons 1131(1) and 1133(a) of the Tax Law.

II. I{hether petitloner is personally llable for salee tax due on the bulk

sale of the equlpment of a corporation of whlch he was presldent.

III. Wtrether penaltles and Lnterest in excess of the statutory minimun

should be walved.
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FINDINGS OF trACT

1. On June 20, L979, as the result of a fleLd auditr the Audlt DlvLslon

issued a Notlce of Determlnation and Demand for Payment of Sales and Use Texes

Due agalnst pet l t loner,  Ml l ton J.  Davlsr presldent of John F. Davls Co.,  Inc.

(sic) d/bla Dey Brothers Tea Roomr in the auount of $20,240.16, plus penalty of

$4 ,347.21  and in te res t  o f  $4 ,L79.76 ,  fo r  a  to ta l  due o f  $28 '767,13  fo r  the

perlod March 1, 1.976 through November 30, L978. On Septenber 20, 1979' the

Audlt Divislon lseued a second notLce agaLnet petitloner ln the anount of

$I,944.44, plus penalty of $252.78 and lnterest,  of  $175.00, for a total  due of

$2,372.22 for the perlod Septenber 5, 1978.

2. PetltLoner lras the presldent of John F. Davis Coryany ("the corporatlont').

The corporatlon nae engaged ln the operatLon of restaurant concesalone in

department stores located in New York, New Jersey and PennsylvanLa. The

corporatl.on naintalned lts prlncipal offlces in Scranton, Pennsylvanl.a. The

officers of the corporatlon \rere petltloner and hls three slsters. The same

four persons also made up the board of dLrectors and were the sole stockholders

of the corporation wlth petltloner owalng 125 shares and each elster ownlng 100

shares. On Septenber 19, 1977, pet l t ionerrs three slsters voted to remove

themselves fron the board and substltute thelr huebands ln their aeats on the

board. Petitloner dlaapproved of thle action because hl-g relatlons ltlth hle

brothers-ln-law lrere stralned, e'speclally wlth one of them, George Carros.

3. PrLor to the board eubetltutLon, all corporate checks requlred the

slgnatures of tno of the four officers. Usually petltloner and one of hls

sisters signed. Petitlonerrs elgnature was Lnscrlbed by a check-wrltlng

nachlne which automatlcally prlnted hle signature on aL1 checks. The other

offlcers slgned theLr names by hand. By corporate reeolutlon dated October 17'
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L977, the authorLzed check sLgnatorles were changed to petltloner' hls eleter'

Iona OrConnor, vlce-presldent, and George Carros, director. Slgnatures of two

of the three lrere requlred. Petltloner contlnued to authorlze uee of his

slgnature in the check-wrltlng machine.

4. Petitlonerts dutlea as presldent lnvolved extensive travel to aad

supervlsion of each of the corporatlonrg restaurant unlte. His supervlelon

lnvoLved ascertalnlng that company poLlcles were followed wlth respect to food

preparatlon, customer service, and aLl other operatl.onal aepects of the buslnese.

PetitLoner nas responsible for hlring and flrlng nanagers and supervleors Ln

the field unlts. Petltloner reviewed the flnancl.al reports of the corporatlon

and was aware of lts financiaL conditlon lncluding the fact that there were

problems wLth respect to saLes cax payments.

5. Petltloner signed a1l, Federal and State corporation tax returoa. The

corporat,ionfs comptroller.prepared and slgned all sales tax returns. After

George Carros was el-ected to the board of directors, he assuned more reaponei-

blllties in the running of the corporation. PetLtloner objected to Carrosr

actions; however, he was outvoted by hls eleters who were stlLl officers and

stockholders. At some point durLng the period Ln lssue, Carros took charge of

the disbursement of funds for the corporatLon. Petltloner and the comptroller

advlsed Carros of the sales tax pa5rment sltuatlon. Carros, however' falled to

take heed of thls advLce and failed to remlt full salee tax paJmenta. Despite

Carrosr neglect, petitioner continued to al-low his slgnature to be used and

falled to take any steps to dlsaseociate hinself fron the operatLons of the

corporat lon.

6. The corporatlon had operated concesslons ln two department storee ln

New York Stat,e, one ln Syracuse and one Ln De![ltt, under llcense agreements wLth
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All led Stores Corporat lon dlbla Dey Brothers Co. ("Dey Brothere").1 The

corporatlon had simlLar Llcense agreements lrlth Al-lied Stores of Penn-OhLo'

Inc. ("Penn-Ohlorf) for slx stores in Pennsylvania and one in New Jersey. On

August 14, 1978, foJ-lowlng negotlatlone whlch primarLly lnvolved petl.tioner,

the corporatlon teruinated lte llcense agreements and soLd aLl- of lts equlpuent

Located in the aforesald nLne etores to Dey Brothers and Penn-Ohlo for the sum

of $125,000.00. A11 of the equLpment Ln the Syracuse atore wae ottned by the

corporation prlor to'the sale. Ilowever, the equlpment ln the DeWl.tt etore had

been supplied and was owned by Dey Brothers prior to the sale and such ageete

lrere, therefore, not transferred under the purchase and sale agreenent of

August 15, L978. Nelther petitLoner nor Dey Brothers notlfled the Departmeat

of Taxatlon and Flnance of the sale nor dLd either remtt the sales tax due on

the sal-e.

7. On audlt, the Audlt DlvLslon determlned that the corporatlon waa not

reporting taxable sales as recorded on Lts monthly sales atatement. Sald

underreporting resulted ln additlonal tax due of $20,240.16.2 An examlnatLon

of the purchase and sale agreement between Dey Brothers and Penn-Ohlo aad the

corporation revealed that the $125,000.00 eales prlce nas oot allocated among

the different store locatlons. To deternlne the portion of the sales prlce

aLlocable to New Yorkr the audltor dlvlded the number of New York locatlons

I- 
Although copiee of saLd agreemeDts

ComlssLon takes judicial notice of the
\rere not placed Ln evldeace' the
agreemente lrhich were ln evidence at

t h e h e a r 1 n g i n t h e M a t t e r o f A 1 1 @ , d e c 1 d e d h e r e w 1 t h ( a e e
People v. Singleton

2 er,  addit ional $321.66 in use tax due
but not agalnst petltloner and is not ln

was assessed against the corporatlon
lssue herein.
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lnvolved, two, by the total number of locatLone, nlner and nultlplled thls

amount tlmes the total sales prlce. Thus the sales prlce all-ocable to New York

was determined to be $27,777.78 resultlng ln sales tax due on the sale of

$11944.44. No conslderation was glven to the fact that no equlpment ltas trana-

ferred by the corporatlon wlth respect to the Dewltt store.

8. Petitloner argued that he should Dot be peraonalLy ltable fot the tax

due on the bulk sale because Allledr €lB purchaser, should have prinary lfablLlty.

Moreover, he maintalned that the anount of tax alloeated to New York was

inaccurate becauge the audltor failed to all-ow for differencea ln amount and

value of equipnent among the nLne locatlons. Petitlonerr however, produced no

evidence lndicatlng utrat valuatlon for the New York locatlone was lnteaded by

the partles to the saLe or what the fair market value wag. AddltLooally,

petltloner argued that he lras not llabl-e as an offlcer of the corporatlon for

underreported sales tax because he no longer had control over dlsbursemente

after George Carros became a direcEor. Moreover, petltioner malntaLned that

slnce he dld not physleally slgn any corporate checks' he could not be

consldered responslble for any checks pald or not pald. Flnally' Petltloaer

argued t,hat even lf he were personal1y llable, penal-tles should be waived

because the eorporationrs faiLure to pay tax nas due to reasonable cauae and

not wlll-fulness. Petitloner, however, failed to produce any evidence showlng

what reasonable cause the corporatlon had for falllng to pay proper salee tax

when due.

CONCLUSIONS OF LAI{

A. That sectlon 1105(a) of the Tax Law provldes for a tax on the "recelpte

from every retall sale of tanglble pereonal propertytr wlth certaln exceptLotra

not herein appl-lcable. It was the corporatlonrg respooslblltty ae tbe aeller
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to collect from Allled the tax due on the sale of the business assets. Although

in bulk eale transactlons where the purchaser fails to nottfy the Tax Comlssion'

the purchaser uay be personally llable for any eales taxes degermlned to be due

from the seller to the extent of the amount of the purchaae price or falr

market value of the aseets purchased [Tax Law $114f(c) ], there ls no statutory

duty or responslblLlty lmposed on the State to flret obtaln tax due from elther

the seller or purchaser before seeklng to obtaln the tax from the other party

(see Edlsard M. Burns d/b/a Studlo B, State Tar Comlssion, December 14, 1982).

Thereforer petitlonerts argument that the Audlt Dlvlsion must obtaln taxes due

on the buLk sale fron AlLled ls wlthout uerlt.

B. That sect lon 1138(a) of the Tax Law provLdes that '  l f  a sales tax

return ls not flLed or is lncorrect, t'the anount of tax due shalL be deternlned

by the tax comission from such infornatiou as nay be avallable. If neceeaary,

the taxmay be est lmated on the basl.s of external lndlces.. ." .  In vLew of the

fact that the contract between the corporatlon and Allled falled to allocate a

speclfic amount to the equlpment located ln New York and petitioner presented

no other evldence of falr market value, the audltor waa Justif{ed in utlllzlng

the fornula dlscussed ln Findlng of Fact rfTrt ln order to determlne the New York

al locat lon for sales tax purposes.

C. Thatr inasmuch as no equlpnent was transferred wLth reepect to the

Del{ltt store, sales tax on the bulk transfer of assets shoul-d have been applled

to the sales prlce allocable to the Syracuse store only or one-nlnth of the

total  pr lce of $125,000.00 or $13,888.89 for a eales tax due on the bulk sale

of. $972.22. The tax due on the bulk sale ls, therefore' to be reduced from

$ 1 , 9 4 4 . 4 4  t o  $ 9 7 2 . 2 2 .
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D. That sectlon 1133(a) of the Tax Law providee, io part, that every

person requlred to collect the taxes lnposed under the Salee Tax Law is aleo

personally llable for the tax inposed, collected, or required to be collected

under such Law. Sectlon 1131(1) of the Tax Law deflnes "persoos requlred to

collect tax'r as used ln section f133(a) to lnclude any offlcer or employee of a

corporatlonr or a dissol-ved corporatlon, who as such offlcer or employee le

under a duty to act for the corporatlon l-n conplying wlth any requlrenent of

the Sales Tax Law.

E. That 20 NYCRR 526.L1(b) (2) descrlbes an offlcer or employee who le

under a duty to act as a peraon who is authorlzed to sign a corporatlonts tax

returns or l-s responslble for malntaLning the corporate booke, or ls respooelble

for the corporatlontg managenent. Other "[l]ndtcla of the duty... lnelude

factors...Boch as the officerrs day-to-day responslbllltlee and lnvolvement

wlth the financial affalrs and management of the corporatlon" and ttthe officerrg

dut les  and func t lons . . . t t  (

Flnance, 98 Misc. 2d 222, 225).

F. That lnasmuch as petitloner nas the presldent, a dlrector and chief

stockhol-der of the corporation, was one of the regulred signatorlee on corporate

checks, sLgned all the corporatlon tax returns, nas responsLble for hlring and

flrlng, was acttveLy invoLved ln the daily operatlons of the corporatlon, ltae

aware of the flnancial condltlon of the corporatlon, and knew that salea taxea

nere not being pald, he was a person requlred to collect tax wlthln the meanlng

and Lntent of sect lons 1131(1) and 1133(a) of the Tax Law. The fact that

petltioner dld noC physlcally elgn checks ls irrelevant slnce the use of a

machine-made signature ls operatlve as a slgnature on checks and other comerclal

paper (see Unlform Conmerclal Coder S3-401). Moreover, when petLtLoner ltag
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alrare of Carrost improper activlty wtth respect to salee tax, he made no

attempt to thwart such actlvlty by refuelng to allow use of hls eLgnature or by

any other meanra.

Petitionerrs rellance on ChevLowe v. Koerner, 95 Misc.2d 388' ls

nlsplaced slnce, ln gggfg, the petitloner dld not have authorlty to htre and

fire, dld not sign tax returna, and was not ln control of fLnanclal affatrs.

M o r e o v e r , r ' @ , a r e c e l . v e r w a a 1 n v o 1 v e d 1 n d e c 1 d 1 n g w h 1 c h c h e c k s w e r e t o

be approved. In the present case none of the above facts are present and the

approval or dLsapproval of checks was pureJ.y an tnt,ernaL function' there were

no external creditors or receivers who assumed thls function.

G. That ln vLew of the fact that petltloner nas aware that sales ta:rea

were not bel-ng paid and offered no reaaonable cause for auch failure to pay'

penaltles and interest w111 not be walved.

H. That the petltion of MiLton J. Davis ls granted to the extent lndlcated

in ConclusLon of Law "C"; that ln aLl other respectar the petltlon ls denled and

the notlces of determinatlon and demand for pa;rnent of sales and uee taxes due

lssued June 20, 1979 and September 20, L979 ate sustalned.

DATED: Albany, New York

|VIAR 0 I 1984
STATE TAX COMMISSION
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