
STATE OF NEW YORK

STATE TAX COI{MISSION

In the Matter the Petition

Dairylea Cooperative, fnc. Metro Branch

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  L /75-5 /31 / tA  & 9 /1 /77-2 /28 /78 .

o f
o f

AIT'IDAVIT OT' MAILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an emFloyee
of the State Tax Comnission, that he is over 18 years of age, and that on the
14th day of December, 1984, he served the within notice of Decision by
certified mail upon Dairylea Cooperative, Inc. Uetro Branch, the petitioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Dairylea Cooperative, Inc. l{etro Branch
c/o Anne Van Lent-Splinter
One Blue Hill Pl-aza
Pearl  River,  NY 10965

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before ne this
L4th day of December, 1984.

r1 adninister oaths
pursuant to Tax law sect ion L74



STATE OF NEW YORK

STATE TAX COU}IISSION

In the Matter of the Petition
of

Dairylea Cooperative, Inc. Metro Branch

for Redeternination of a Deficiency or Revlsion
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/1/7s-s/3r / ts  & 9/U77-2/28/78.

AITIDAVIT OI'MAILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comai$sion, that he is over 18 years of age, and that on the
l4th day of December, 1984, he served the within notice of Decision by
certified nail upon Thomas J. Valenti, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Thomas J. Valenti
Bond, Schoeneck & King
1 lincoln Center
Syracuse, NY 13202

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last kaown address of the representative of the petitioner.

Sworn to before me this
l4th day of December, f984.

inister oatbs
pursuant to Tax law section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 7984

Dairylea Cooperative, Inc. l{etro Branch
c/o Anne Van lent-Splinter
Oae BIue Hill Plaza
Pearl River, NY 10965

Dear Ms. Van Lent-Spl inter:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission nay be instituted only under
Article 78 of the Civil Practi.ce f,aw and Rules, and must be co'unenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /f9, State Canpus
Albany, New York 12227
Phone /, (518) 457-2A70

Very truly y,ours,

STATE TN( COM}IISSION

cc: Pet i t ioner 's Representat ive
Thonas J. Valenti
Bond, Schoeneck & King
1 Lincoln Center
Syracuse, NY 1.3202
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

In the Uatter of the Petition
o f

Dairymens League Co-op Assoc.,  fnc.

for Redeternination of a Deficiency or Revision
of a Determinati-on or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax l,aw
for  the  Per iod  12 /L /75-2 /28 /79 .

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
14th day of December, 1984.

ATFIDAVIT OT }TAITING

that the said addressee is the petitioner
forth on said wrapper is the last known address

State of New York ]
s s .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
14th day of December, 1984, he served tbe within notice of Decision by
cert i f ied mai l  upoa Dairymens f ,eague Co-op Assoc.,  Inc.,  the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Dairymens league Co-op Assoc.,  Inc.
c/o Anne Van Lent-Splinter
One Blue Hill Plaza
Pear1 River, NY 10955

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

to
pursuant to Tax Law sect ion 174



STATE OT' NEW YORK

STATE TN( COMMISSION

In the Matter of the
o f

Dairymens League Co-op

Peti t ion

A s s o c . ,  f n c . AT'FIDAVIT Otr' UAIIII{C

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  721 r /75-2 /28 /79 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
14th day of December, 1984, he served the within notice of Decision by
certified mail upon Thomas J. Valenti, the representative of the petitioner in
the within proceediag, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Thonas J. Valenti
Bond, Schoeneck & King
One Lincoln Center
Syracuse, NY 13202

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said $'rapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
14th day of December, 1984.

inister oaths
pursuant to Tax f,aw sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 14, 1984

Dair lmens League Co-op Assoc.,  Inc.
c/o Anne Van Lent-Splinter
One Blue Hill Plaza
Pearl  River,  NY 10965

Dear Ms. Van Lent-Spl inter:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to seetion(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

fnquiries concerning the coryutation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone /t (518) 457-2070

Very truly yours,

STAIE TN( CO}IICISSION

Petitioaer' s Representative
Thomas J. Valenti
Bond, Schoeneck & King
One f,incoln Center
Syracuse, NY 13202
Taxing Bureauts Representative



NEW YORK

COMMISSION

In the Matter of the Petltion

o f

DAIRYMENS LEAGUE CO-OP ASSOCIATION, INC.

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under Articl-es 28 and, 29
of the Tax Law for the Period December I' L975
through February 28, L979.

DECISION

In the Matter of the Petition

o f

DAIRYLEA COOPEMTIVE, INC. - METRO BRA}ICH

for Revision of a Determination or for Refund
of Sales and Use Taxes under Artlcles 28 and, 29
of the Tax Law for the perlods June 1, L975
through May 31, 1978 and Septenber I, L977
through February 28, L978.

Petitioner, Dalrymens League Co-op Assoclatton, Inc. r c/o Anne Van Lent-

Spllnter, One Blue H111 Plaza, Pearl River, New York 10965, flled a petltion

for revision of a determlnation or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the period December 1, 1975 through

February 28, L979 (F1Le No 28850).

Petitioner, Dalrylea Cooperative, Inc. - Metro Branch, c/o Anne Van

Lent-Splinter' One Bl-ue Hill Plaza, Pearl River, New York 10965' flLed a

petltlon for revlsion of a deterninatlon or for refund of sales and use taxea

under Articles 28 and 29 of the Tax Law for the perlods June 1, 1975 through

I'Lay 31, 1978 and September 1, L977 through February 28, 1978 (Fll-e Nos. 28849

arrd 3269L).

STATE OF

STATE TN(
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A fornal hearing was held before Arthur Johnson, Hearlng OffLcer' at the

offices of the State Tax Commisslon, 333 East l,Iashlngton Street' Syracuse, New

York, on October 27t L982 at 9:15 A.M., wLth al l  br iefs to be submltted by

March 31, 1983. Pet i t ioners appeared by Thomas J. Valent i ,  Esq. The Audit

Dlvislon appeared by Paul B. Coburn, Esg. (Anne Murphy, Esg.r of counsel).

ISSUES

I. lJhether certain instal-latlons constituted capital lmprovenents to real

ProPerty.

II. ! ' ltrether certain capital assets acquired were exempt from sales and use

taxes.

III. Whether the rental of a Hyster forkLlft was subJect to tax.

IV. lJhether the Audit Divislon properly used a I'test perlod" as a basis

for determlning tax l-labilLty on expenae purchases.

V. Whether the purchase of a customer list, whlch was lncluded ae part of

a bulk sal-e of a business, is subject to tax and whether the subsequent sal-e of

a port lon of said customer l ist  ls subJec.t  to tax.

VI. l ' ltrether an assessment of addltionaL taxes for the period June 1' L975

through l{ay 31, L978 precluded the Audit Dlvlsion from issuing subsequent

aasessments for the same period.

FINDINGS OF FACT

1. Dairyl-ea Cooperative, Inc. is a New York cooperatLve corporatlon owned

by and operated for the benefit of dairy farmers. Farmers send their mllk to

Dairylea processing plants in several locatlons where the nllk ls processed

lnto fluld nilk or consumer products, such as butter, cheese and lce cream.
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Petitioners, Dairylea Cooperative, Inc. - Metro Branch (r'Metror') Ln

WoodsLde, New York and Dalrynens League Co-Op Assoclation, Inc. (ttleaguett) ln

Binghanton, New York, each operate a Dalrylea processing plant.

2. On Septenber 20, L979, as the result of an audlt, the Audit Divlslon

lssued a Notice of Determinatlon and Denand for Paynent of Sal-es and Use Taxes

Due against Metro coverlng the period June 1, 1975 through May 31e 1978 fot

taxes  due o f  $94r34L.65 ,  p l -us  in te res t  o f  $20r  328.76 ,  fo t  a  to ta l  o f  $114 '  670.4 I

(Notice ll790920L50c) .

A second Notlce was i-ssued to Metro on october 27' 1980 for taxes due

of  $62,877.52 ,  p l -us  in te res t  o f  $15,085.45 ,  fo r  a  to taL  o t  $77 '962.97  (Not lce

ll80LO27131C). Thls Notlce was for the period Septenber 1, 1977 through Februaty 28'

1978 and was in addition to the taxes due assessed on the above Notlce.

3. The Audit Dlvision also lssued a Notice agalnst League on Septembet 20,

1979 covering the perlod December 1, 1975 through February 28, L979 for taxea

due o f  $L2,4L9.37 ,  p lus  pena l ty  and in te res t  o f  $41438.79 ,  fo t  a  to ta l  o f

$15,858.16 (Not ice 115790920217C). Sald Not ice resulted from an audit  of

Leaguers books and records.

4. The addit ional taxes of $94r34L.68 assessed agalnst Metro in the f l rst

assessment (Finding of Fact t t2t t)  and $3r795.67 of the assessment againet League

were attrlbutable to the purchases of returnabLe nilk cases. At the hearlng,

counsel for the Audit Division conceded that the Divlsion changed lts posltlon

regarding the taxabll-lty of nllk cases subsequent to the audlt and therefore

cancelled Notice 115790920L50C lssued on September 20r 1979 to l' letro in total

and cancel led $3,795.67 of Not ice 1t5790920217C lssued to League.

5. The audit of Leaguers books and records dlscl-osed the following areag

of def ic iency:
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recurring purchases
rental  of  Hyster l l f t  t ruck
milk cases
capital  assets
electr ic i ty

less: credit  for tax pald
on fuel- o11 6,320.34

w7
The tax due on the nllk cases is no longer at lssue. Alsor League 1e

not contesting the tax due on electricity or the credlt allowance on fuel o11'

leavlng an unresolved port ion of $81623.77.

6. The taxes due on recurrlng purchases were based on an examtnatlon of

purchase involces for the f iscal  year March 1, 1977 through March 31'  L978.

The Audit Dlvisj.on found taxable purchases of $50,629.29 for that year. This

amount was related to the number of gal-lons of nllk processed for the same

perlod to arrive at an error factor of .0065578 percent. The error rate was

used to estimate the taxes due on expense purchases for L976 and 1978.

The auditor advlsed League at the time the audlt was started that he

intended to use a test period for expense purchases and suggested the flscal

year L977. At that tlne, League agreed to the test pertod audlt and to the

period selected.

League dld not contest the taxability of any of the recurring purchases

held taxabLe by the Audit Divislon. However, it argued that the Audlt Dlvlslonrs

resort to a test perlod audit was not necessary because purchase lnvoices were

available for the entire perlod under audlt.

7. The capital- assets portion of the audlt lnc1uded the followlng purchases:

$10 ,533 .17
466.27

3 ,795 .67
2 ,484 .75

1 )

2 )

conveyor

labor charges to change
on CIP lines and change

a conveyor system, work
a J-oadlng dock

$ 2 ,400.00

9 ,351 .88



3) labor to install stainl-ess nllk lines and hangers,
instal lat lon of cooler doors and tracks 11339.50

4) two model- 350 dalry wall cases and one model- 707
dairy sales case 2,260.05

5) fixtures and equipnent purchased fron Goodrich Dairy l0'200.00

6) equlpnent purchased from AlLen Dalry 2'400.00

7) labor charges for the instal l -at lon of a boi ler 8 '733,47

8)  s ta in less  s tee l  p lp lng  868.70

The Audit Divlsion conceded that the conveyor [lten (1) ] was not

taxable. (League pald 6% sales tax on the conveyor at the time of purchaee.

Therefore, l t  is ent l t led to a credit  of  $144.00.) League conceded that the

foJ-J-owlng capital assets are subJect to tax:

-5-

c) al-l the dairy caaes ln (4)

d) fixtures and equlpment in (5) and (6)

The renainl-ng assets at issue are the

loadlng dock, install-atlon of cooler doors and

and the pipe.

a) that portion of the labor charges ln (2) related
to the conveyor system and CIP lines

b) labor charges ln (3) related to the nllk llnes and
hangers

$  6 ,L72 .24

884 .00

2 ,260 .05

12,  600.  00

labor charges to change the

tracks, lnstallation of a boll-er

8. The loading platform was located at the exit doore of the mlLk cooler

and was used primaril-y for distribution purposes. It was attached to the

bull-ding. League did not provide a descriptlon on the nature of the work

lnvolved ln changing the loadlng pl-atforn.

League also did not provide any lnformation regarding the installation

of the doors on the mllk cooler.
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League maintained, however, that both of the above labor charges were

incurred in connection with a capital improvement to real property.

9. The boLl-er was permanently affixed to real property.

10. The stalnless steel piplng purchased by League was used to move the

nllk products from the receiving area through the pasteurizing and homogenlzlng

process to the fll lers. The piping was also used for maklng a plastlc gallon

container nachine. League submitted an invoice subsequent to the hearlng

showing that sales tax of $9.41 was pald on a portlon of the plplng it purchased.

11. The Hyster lift truck was used by League to load and unload trucks and

move materials throughout the plant. League estLmated that the truck was used

70 percent of the time movlng ran materlals; however, Lnsufficient evldence was

offered to support  such est imate.

L2. Not lce {180L027L31C, issued to Metro for addlt lonal taxee of $621877.52

(Flnding of Fact "2tt) resulted from Metrors purchase of the buslness aesets of

Jerome Dai.ryr Inc.

On November 16, 1977, Metro purchased the assets of Jerome Dairyr Inc.

for $8161014.18. The assets included the fol lowlng:

customer equipment $ 50'000.00
motor vehlcl-es 501000.00
routes  and cus tomer  l l s ts  6911959.50
goodwll l ,  t rademarks, l icenses 241054.68

In Januaryr L978, Metro sold part of the above cuatomer lists to

Parklane Dairy for $94,009.00.

The Audit Division held Metro Llable for tax on both transactlons on

constltuted the sale of lnformation servlcesthe basis that trcustomer listsrl

under  sec t lon  1105(c) (1 )  o f  the Tax Law.

respect to customer l lste is threefold:Metrots poslt lon with
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(1) a cuatomer list Ls an intangible asset, akin to goodwlll-, and

therefore, ls not subject to sales or use t€rxes;

(2) the sale of a customer l ist  ls not taxable under sect ion t f05(c)(1)

of the Tax Law when sol-d by a vendor not ln the busl-ness of furnlshlng

infornation servtces;

(3) lf lt ls determlned that the eale of a customer llst ls taxable,

the portion of the llst resold to Parklane shouLd not be subject to tax

slnce it would result ln double taxation.

13. The Audlt Dlvlsion had conducted an audit of Metrofs books and records

which resuLted in the lssuance of the first assessment of addltional taxes of

$941341.65. As indlcated in Finding of Fact t t4t ' ,  the ent lre assessment wag

attributable to the purchase of miLk cases. During the course of the audl.t'

the Audit Dlvision examlned the above transactions involvlng custoner llsts,

however, at that tine lt considered then as bel.ng nontaxable sales of lntanglbLe

assets .

Based on its interpretation of court rullnge, the Audlt Dlvislon later

lssued the assessment against Metro for the transactlone lt had prevlously

revlewed durlng the audit.

Metro argued that the Audit Dlvlsion was barred fron lssul.ng the

assessment for the customer llsts because lt covered the same perlods for whlch

an assessment, for additlonal taxes had aLready been issued.

CONCLUSIONS OF LAW

A. That section 1105(c)(5) of the Tax Law lmposes a tax on the servlce of

maLntaining, servlcing or repairing real property as dlstingulshed from adding

to or lmproving real- property by a capital lmprovement.
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That section 1105(c) (3) inposes a tax on installing tanglble personal

property except for installlng property which, when instalLed, constltutes an

addition or capital improvement to real property.

That a capital i-mprovement ls an additlon or al-teratlon to real

property (i) whlch substantialJ-y adds to the value of the real property, or

appreciably prolongs the useful- Life of the real property' and (11) whlch

becomes part of the real- property or ls permanently afflxed to the real property

so that removaL wouLd cause naterial danage to the property or artlcle ltself,

and (11i)  ls intended to become a permanent Lnstal lat lon [20 NYCRR 527.7(a)(3)] .

ltrat wlth respect to the work descrlbed as |tchange J.oading platformrl

and I'install cool-er doors and tracktr, League failed to establlsh that such work

constltuted capltal lmprovements as requlred by section 1132(c) of the Tax Law.

That the boller installatlon consti.tuted a capltaL improvement to real

property within the meanl-ng and intent of sectlon 1105(c)(3) of the Tax Law,

and therefore, the labor charges of $8r733,47 for inetal lat lon thereof are not

subJect to tax.

B. That the stalnl-ess steel piping constituted equlpnent exempt from the

imposit ion of sales and use taxes under sect ion f115(a) (12) of the Tax Law.

Accordingly, League shall be given a credit of $9.41 for the sales tax pald

thereon. League shall also be credlted with the payment of $144.00 as lndlcated

ln Finding of Fact rr7rr .

C. That the Hyster llft truck was multi-purpose and League has not

established that lt was used di.rectly and predominantly in productlon wlthln

the intendment of sect ion 1115(a) (12) of the Tax Law and 20 NYCRR 528.13.

Accordingly, the rental payments are subject to tax.
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D. Ttrat the uncontradj.cted testlmony of the auditor establ-ished that

League agreed to the use of a rrtest periodrr as basls for determinlng lts tax

llabillty on recurring purchases for the entire audit period, and, as suchr the

Audit Divlsion was not requlred to perform a conplete revlew of purchase

lnvoices, regardless of thelr availabillty.

E. That the sum of $6911959.50 paid by Metro to Jerome Dalryr Inc. for

routes and customer l lsts was subJect to sales tax. Sect lon f105(a) of the Tax

Law imposes a tax upon the |trecelpts from every retall sale of tanglble pereonal

property except as otherwise provided ln [Art lc le 28]."  Sect ion f105(c)(1) of

the Tax Law imposes a tax on the recelpts fron every sale' except for resalet

of the service of I'furnishing of informatlon by printed, mlmeographed or

nultigraphed matter or by duplicating written or prlnted natter ln any other

uanner, incJ-udlng the services of col-Lecting, compiJ-i.ng or analyzlng infornatlon

of any kind or nature and furnishl-ng reports thereof to other persons, but

excluding the furnishJ-ng of information whlch is personal or lndivldual ln

nature and which ls not or nay not be substantlally lncorporated Lnto rePortg

fu rn iehed to  o ther  persons . . . t t .

A customer llst is a buslness asset the sale of which constltutes ttthe

sale of informatlon and is,  therefore, taxable under sect ion 1105 lsubd. (c)]

of the Tax Law (citation onltted)tt (Lotg l"l"od R"llab '

72  A.D.2d  826) .

F. That the $941009.00 received by Metro when l t  resold a port ion

customer routes and lists to Parklane Dairy two monthe after acqulrlng

from Jerome Dairy, Inc., was subJect to tax for the same reasona cited

Conclusion of Lars ttEtt.

of  the

then

1n
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G. That the Notlce issued to Metro on September 20, L979 fot the period

June 1, L975 through May 311 1978 did not bar the Audit Dlvision from lssuing a

second assessment against lvletro which included periods covered by the first

Notlce. The Audlt DLvision is authorlzed to make an aasessment of addltlonal

taxes any tlme before the explration of more than three yeara fron the date of

the fll ing of a return in accordance wlth sectlon 1147(b) of the Tax Law.

H. That in aecordance wlth Flndlngs of Fact rt4tt and fr7rr, Notlce /1S79092050C

ls cancel led and Notlce 1t579O920217C is reduced by $3'795.67 and $168.00r

respect ively.

I. That the petltLon of Dalrynens League Co-0p Assoclatlon, Inc. le

granted to the extent lndicated in Conclusions of Law rrAfr, rrBrr and rrlltt; that

the petition of Dalrylea Cooperative, Inc. - Metro Branch ls granted to the

extent lndicated in Conclusion of Law ttHt'; that the Audit Dlvislon ls hereby

dlrected to nodify the not,ices of determination and demand for payment of sales

and use taxes due issued Septenber 2O, L979 and October 27, 1980; and that,

except aa so granted, the petitions are in all other respects denled.

DATED: Albanyr New York STATE TA)( COMMISSION

DEC 14 1984
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rA-36 (e176) state of 'New York - Departrent of Texstlon
Tax Appeals Bureau
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Stale CamPus
Albany, New Yofi 12227
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pleaee find noet recent addrees of taxpayer descrlbed below; return to Person oaned above'

Date of Pet l t lonSoclal Security Number
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&.** C,/'* h/e L-%'/e
/)*/ {J')^r, 4''/'" /d?fs

Resulta of eearch by Fl les

I s"r" as above, no better address
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Date of Search
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 14, 1984

Dairynnens League Co-oi Assoc., Inc.
c/o Anne Van Leot-splinter
One Blue llill Plaza
Pearl River, }{Y f0965

Dear l{s. Vaa Lent-Spliater:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have aow exhausted your rigbt of review at the adniaietretive level.
Pursuant to section(s) ff38 of tbe-Tax Law, a proceediag in court to revicw an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Ruleg, and must be comenced in the
Supreoe Court of the State of l{ew York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the coryutation of tax due or refund all.orted in accordance
with this decision nay be addressed to:

IIYS Dept. Taratlon and Fianncc
Law Burcau - Litigatioa Unit
Building #9, Statc Caopus
Albany, l{es York 12227
Pboue # (StA) 457-2070

Very tnrly yours,

STAIE TAI( COUuISSION

Petitioner' s Representative
Tbonas J. Valenti
Bond, Schoeneck & King
One Liscola Center
Syracuse, NY f3202
Taxing Bureau' s Represcntative
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rA-36 (e/16) State of New York -  Department of Taxat ion and Flnance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Date of Request

r z/zz/t

u+& Appeals Bureau
Rooin lO7 - Bldg. #9
State Campus
Afbany, New Yorli 12227

Re sue s te\Br 
fr,Bf': ;,ff1,

lffi,"lilll,'t* ntLT
Please f ind most recent address of taxpayer descr lbed below; return to person named above.

Soc ia l  Secur i ty

Resul ts  of  search by Fi les

Da te  o f  Pe t i t i on

clo A,,-,. ?/; /"4t
&-'* 0/,. h1Z L'%

t-*ftrtr&- q/,-,"2

Sect lon
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Decenber 14, 1984

Dairymens League Co-op Assoc.,  Inc.
c/o Anne Van Lent-Splinter
One Blue Hill Plaza
Pearl  River,  NY 10955

Deat Ms. Van Lent-Spl inter:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission nay be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced ia Lhe
Supreme Court of the State of New York, A1bany County, within 4 nonths fron the
date of this not ice.

fnquiries conceraing the conputation of tax due or refund allowed in accordance
with this deci.sion nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building l/9, State Campus
Albany, New York 12227
Phone / /  (518) 457-2O7O

Very truly yours,

STATE TN( CO}IMISSION

cc: Pet i t ioner 's Representat ive
T[omas J. Valenti
Bond, Schoeneck & King
One Lincoln Center
Syracuse, NY 1.3202
Taxing Bureaur s Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

DAIRYMENS TEAGUE CO-OP ASSOCIATION, INC.

for Revlsion of a Deternlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period December 1, L975
through February 28, L979.

DECISION

In the Matter of the Petl t l .on

o f

DAIRYLEA COOPERATM, INC. - METRO BRANCH

for Revtsion of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and
of the Tax Law for the periods June l, L975
through May 31, 1978 and Septenber 1, L977
through February 28, L978.

Petitioner, Dairymens League Co-op Association, Inc., c/o Anne Van Lent-

Spllnter' One Blue Hll-l Plaza, Pea.rl River, New York 10965, flled a petitlon

for revtslon of a determlnatlon or for refund of sales and use taxes

Arti.cLes 28 and 29 of the Tax Law for the perlod December l, L975 t.,

February 28, L979 (Fi le No 28850).

Pet i t ioner,  Dalrylea Cooperat lve, Inc. -  Metro

Lent-Splinter, One Bl-ue Hill- Plaza, pearl River, New

pet l t ion for  rev is lon of  a determlnat ion or  for  ref uae taxea

under Articles 28 and 29 of the Tax Law for the ; .975 through

May 311 1978 and September 1, L977 through Feb

a n d  3 2 6 9 1 ) .

, o .

Branchrl

Yor

(Fl1e Nos. 28849
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A fornal hearLng was held before Arthur Johnson, Hearing Officer, at the

offlces of the State Tax Comission, 333 East Waehington Street, Syracuee, New

York, on october 27 r 1982 at 9:15 A.M. r  with aLl brLefs to be submitted by

March 31, 1983. Petitloners appeared by Thomas J. ValentL, Esq. lhe Audlt

Dlvislon appeared by PauJ- B. Coburn, Esq. (Anne lfurphyl Esq.r of counsel).

rssuEs

I. llhether certain installations congtituted capital improvements to real

property.

II. Whether eertain capital aEsets acquired were exempt from sales and use

taxes.

III. Ilhether the rental- of a Hyster forkllft was subJect to tax.

IV. Whether the Audlt Dlvlsion properLy used a tttest perlodt' as a basis

for determLning tax liabll-lty on expense purchases.

V. tlhether the purchaee of a customer llst, which was lncluded ae part of

a bulk sale of a busineser is subjeet to tax and whether the subsequent sale of

a portlon of said custoDer list ls subJect to t€u(.

VI. wtrether an asaessment of additLonaL taxes for the perlod June 1, L975

through May 31, L978 precluded the Audit Dlvlslon from issuing subsequent

aaseasments for the same perlod.

FINDINGS OF FACT

1. DaLrylea Cooperative, Inc. Ls a Nerr York cooperatlve corPoration owned

by and operated for the benefir of dairy farmers. Farmers send thelr nllk to

Dairylea processlng plante in severaL locations where the nllk ls processed

into fluid nilk or consumer products, such as butter, cheese and ice cream.
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PetLtloners, Dairylea Cooperative, Inc. - Metro Branch (ttMet,ro") Ln

Woodside, New York and Dairymens League Co-Op Association, Inc. (ttl,eaguett) in

Binghamton, New York, eaeh operate a Dalrylea proceeelng plant.

2, On Septenber 20, L979, as the result of an audLt' the Alrdit Dlvlalon

lssued a Notlce of Determination and Denand for Payment of Sales and Use Taxes

Due against l"letro covering the period June 1, 1975 through May 31, 1978 for

taxes  due o f  $941341.65 ,  p lus  ln te res t  o f  $20r328,76 '  fo r  a  to ta l  o f  $114 '670.4 I

(Not ice  #790920150c) .

A second NotLce wae issued to Metro on Octobex 27 ' 1980 for taxes due

of  $62,877.52 ,  p lus  ln te res t  o f  $15,085.45 ,  fo r  a  to ta l  o f  $77,962.97  (Not ice

#801027131C). This Not lce l ras for the period September 1, 1977 through February 282

1978 and was ln addttlon to the taxes due asseseed on the above Notlce.

3. The Audlt Divlslon also issued a Notlce agalnst League on Septenber 2O,

1979 covering the perlod December 1, 1975 through February 28, 1979 for taxea

due of $L2,419.37, plus penalty and interest of  $4'438.79, for a total  of

$16,858.16 (Not ice #S79O92O2L7C). Sald Not lce reeulted from an audlt  of

Leaguers books and records.

4. The addit ional taxes of $94,341.68 assessed agalnst Metro in the f l rst

assessment (Findlng of Fact rr2") and $3,795.67 of the aesessment agalnst League

were attributable to the purchases of returnable nlLk cases. At the hearingr

counsel for the Audit Divlslon conceded that the Divlslon changed its posltlon

regarding the taxabtJ-Ity of nllk cases subsequent to the audlt and therefore

cancelled Notice t15790920150C issued on September 20, 1979 to lletro ln total

and cancel led $3 1795.67 af Not ice t lS79O92O217C issued to League.

5. The audit of Leaguets books and records disclosed the followlng areas

of def ic lencyt
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Pet i t ion

o f

DAIRTMENS LEAGUE CO-OP ASSOCIATION,

for Revision of a Determination or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Period December
through February 28, L979.

INC.

Refund
28 and. 29

1,  L975

DECISION

In the Matter of the Petltlon

o f

DAIRYLEA COOPERATIVE, INC. - METRO

for Revislon of a Deternination or for
of SaLes and Use Taxes under Articles
of the Tax Law for the periods June 1,
through May 31, 1978 and Septenber 1,
through February 281 L978.

BMI{CH

Refund
28 and 29
r97 5

L977

PetLtioner, Dairymens League Co-op Assoclatlon, Inc. r c/o Anne Van Lent-

Spllnter, One Blue Hill PLaza, Pearl Rlver, New York 10965, flled a petitlon

for revLsion of a determinatlon or for refund of sales and use taxes under

Arti.cles 28 and 29 of the Tax Law for the perlod December 1, 1975 through

February 28, 1979 (Fi le No 28850).

Petitloner, Dalrylea Cooperatlve, Inc. - Metro Branch, c/o Anne Van

Lent-Spllnter, One Blue Hill P1aza, Pearl Rlverr New York 10965, fll-ed a

petltion for revision of a determl.nation or for refund of sales and use taxee

under Articles 28 and 29 of the Tax Law for the periods June 1, 1975 through

May 31, 1978 and September l, L977 through February 28, f978 (fi1e Nos. 28849

and 3269I).



-2-

A formal hearing was held before Arthur Johnsonr Hearing Offlcer, at the

offices of the State Tax ConmLssion, 333 East trlashlngton Street, Syracuse, New

York, on Octobex 27 ,  1982 at 9:15 A.t" I . ,  wLth al l  br lef  s to be subnit ted by

March 31, 1983. Pet i t loners appeared by Thomas J. Valent i ,  Esq. The Audit

Dlvision appeared by Paul B. Coburn, Esq. (Anne Murphy, Esq., of counsel).

ISSUES

I. I{hether certain instaLl-atl-ons constituted capital- improvements to real

property.

II. tihether certain capital- assets acquired were exempt from sales and use

taxes.

I I I .  lJhether the rental  of  a Hyster forkl l f t  was subject to tax.

IV. Whether the Audlt Divislon properly used a rrtest perlodrt as a basls

for deternlning tax llablllty on expense purchases.

V. Whether the purchase of a customer l-lst, which was included as part of

a bulk sale of a business, is subject to tax and whether the subseguent sale of

a port ion of sald c,ustomer l - lst  ls subject to tax.

VI. Whether an assessment of addl.tional taxes for the perlod June 1, L975

through May 31, 1978 precluded the Audit Divlsion from lssulng subsequent

assessments for the same period.

FINDINGS OF FACT

1. Dairylea Cooperative, Inc. ls a New York cooperative corporation owned

by and operated for the benefit of dairy farmers. Farmers send their ntlk to

Dairylea processing plants in several l-ocatlons where the nll-k ls processed

into fLuid nlIk or consumer products, such as butter, cheese and ice cream.
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Petitioners, Dalrylea Cooperati-ve, Inc. - Metro Branch (rrMetrorr) Ln

Woodslde, New York and Dairymens League Co-Op Association, Inc. (ttleague") ln

Binghamton, New Yorkr each operate a Dalrylea processing p1ant.

2. On Septenbet 20, L979, as the result of an audltr the Audlt Dlvlsion

issued a NotLce of Determlnation and Denand for Payment of Sales and Use Tanes

Due agalnst Metro covering the perlod June 1, 1975 through lday 31, 1978 for

taxes  due o f  $941341.65 ,  p lus  in te res t  o f  $20r328.76 ,  fo r  a  to ta l  o f  $114 '670.4L

(Notlce ll79O920L5Oc).

A second Notlce was issued to Metro on October 27, 1980 for taxes due

of ,  $62,877.52 ,  p lus  in te res t  o f  $151085.45 ,  fo r  a  to ta l  o f  $77 '962.97  (Not lce

/1801027131C). This Not ice l ras for the period September l ,  1977 through February

1978 and was ln addition to the taxea due assessed on the above Notlce.

3. The Audit Division also isgued a Notice agal.nst League on Septembet 20'

1979 covering the perlod Decenber 1, 1975 through February 28' L979 for taxes

due o f  $ I2 ,4 I9 .37 ,  p lus  pena l ty  and in te res t  o f  $4 ,438.79 t  fo r  a  to ta l  o f

$16,858.16 (Not lce 115790920217C). Sald Not ice resulted fron an audlt  of

Leaguers books and records.

4. The addlt lonal taxes of $941341.68 assessed against Metro in the f i rst

assessment (Finding of Fact t '2t t)  and $3r795.67 of the assesament agatnst League

were attributable to the purchases of returnable ntlk cases. At the hearing,

counsel for the Audit Divlsion conceded that the Dlvlslon changed lts Posltion

regarding the taxabillty of nllk cases subseguent to the audlt and therefore

cancelled Notlce tt5790920L50C issued on September 20, L979 to Metro ln total

and cancel led $3 t795.67 of Not lce l tS79O92O217C lssued to League.

5. The audl-t of Leaguers books and records dlscl-osed the followlng areas

of def ic lency:

28,
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recurring Purchases
rental  of  Hyster l i f t  t ruck
milk cases
capital  assets
electr ic l ty

less: credit  for tax pald
on fuel oi-L

The tax due on the nll-k cases is no

noL contestlng the tax due on electricity or

leavi-ng an unresol-ved portion of $8,623.77.

conveyor

Labor charges to change
on CIP lines and change

$10 ,533 .17
466.27

3 ,795 .67
2 ,484 .75

6 ,320 .34
w7

longer at lssue. Also, League ls

the credLt allowance on fuel oil,

$  2 ,400 .00

9 ,351 .88

6. The taxes due on recurring purchases were based on an examinatlon of

purchase invoices for the flscal year March 1, 1977 through March 31, L978.

The Audlt Division found taxable purchases of $50r629.29 for that year. Tttls

amount was related to the number of gaLJ-ons of nilk processed for the same

period to arr ive at an error factor of .0065578 percent.  The error rate was

used to estimate the taxes due on expense purchases for 1976 and 1978.

The auditor advised League at the time the audit was etarted that he

intended to use a test period for expense purchases and suggeeted the fiscal-

year L977. At that tine, League agreed to the test perlod audlt and to the

per lod  se lec ted .

League dld not contest the taxabillty of any of the recurring purchasee

held taxable by the Audit Divlslon. However, it argued that the Audit Dlvlslonrs

resort to a test perlod audlt lras not necessary because purchase lnvoices were

available for the entire perlod under audit.

7. The capltal- assets portlon of the audlt incl.uded the fol-lowlng purchases:

1 )

2 ) a
a

conveyor system, work
loadlng dock



5) fixtures and equlpment purchased from Goodrlch Dalry 10r200.00

6) equlpnent purchased fron A1len Dalry 21400.00

7) labor charges for the lnstal lat lon of a bol l -er 81733.47

8) stainless steel piping 868.70

The Audit Divislon conceded that the conveyor [iten (1) J was not

taxable. (League paLd 6% sales tax on the conveyor at the time of purchase.

Therefore'  i . t  is ent i t l -ed to a credit  of  $144.00.) League conceded that the

followlng capital assets are subJect to tax:

-5-

3) Labor to lnstall stainless nilk lines and hangerse
installation of cooler doors and tracks

4) two nodel 350 dairy wall cases and one nodel 707
dalry sales case

a) that portlon of the labor charges tn (2) related
to the conveyor systeo and CIP lines

b) labor charges ln (3) related to the nllk Llnes and
hangers

al l  the dalry cases fn (4)

flxtures and equipment in 15) and (6)

The remalnlng assets at issue are the

dock, instal lat lon of cooler doors and

Pipe .

1 ,339 .50

2 ,260 .05

$  6 ,L72 .24

884 .00

2 ,260 .05

12 ,600 .00

l-abor charges to change the

tracks, lnstal lat lon of a boi ler

c )

d )

loadlng

and the

8. The loading platform lras located at the exlt doors of the nllk cooler

and was used prlmarily for distribution purposes. It was attached to the

bullding. League did not provlde a descriptlon on the nature of the work

lnvolved i-n changing the loading platform.

League also did not provlde any Lnformation regardlng the installatlon

of the doors on the miJ.k cool-er.



-6-

League maintalned, however, that both of the above labor charges were

lncurred 1n connectlon with a capltal inprovement to real- property.

9. The boiler lras permanently affixed to real property.

10. The stainless steel piping purchased by League was used to move the

mllk products from the recetvlng area through the pasteurizing and homogenlzlng

process to the filLers. The plplng was also used for naklng a plastlc gallon

container machine. League subnitted an lnvolce subsequent to the hearlng

showing that sales tax of $9.41 was paid on a portlon of the plplng it purchased.

11. The llyster lift truck was used by League to load and unload trucks and

move materl-als throughout the plant. League estlmated that the truck was used

70 percent of the tlme moving raw materials; however, Lnsufficient evldence was

offered to support  such est imate.

L2. Not ice l l80I027I3lC, issued to Metro for addlt ional taxes of $62r877.52

(Flnding of Fact t t2t t)  resulted from Metrots purchase of the businesa aaaets of

Jerome Dairy, Inc.

On Novenber 16, L977, Metro purchased the assets of Jerome Dairy, Inc.

fo r  $816,014.18 .  The assets  inc luded the  fo l low ing :

customer equlpment $ 501000.00
motor  veh ic les  50 ,000.00

;::ffi,i:'.:::n::;"f ii:.""." '?ir:zii'.z8
In Januaryr 1978, Metro sold part of the above customer l-lsts to

Parklane Dairy for $94,009.00.

The Audit Divislon held Metro l-iable for tax on both transactlons on

constituted the sale of infornation servicesthe basls that rrcustomer l lstsrr

under  sec t lon  1105(c)  (1 )  o f  the Tax Law.

respect to customer l ists ls threefoLd:Met ro 's  pos i t ion  wLth
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(1) a customer l ist  ls an lntangible asset,  akin to

therefore, ls not subJect to sales or use taxes;

(2) the sale of a customer list is not taxable under

of the Tax Law when sold by a vendor not in the buslness

informatLon servLces;

(3) lf it ls determlned that the sale of a customer

the portion of the list resold to ParkLane should not be

since it would result ln double taxation.

goodwill, and

sect ion 1105(c)  (1)

of furnlshing

Llst is taxable,

subJect to tax

13. The Audlt Divislon had conducted an audlt of Metrors books and records

whlch result,ed in the lssuance of the first assessment of addLtlonal taxee of

$94r34I.65. As l-ndicated ln Flndlng of Fact "4", the entire assessment lras

attributabLe to the purchase of nilk cases. During the course of the audlt,

the Audlt Division exanined the above transactions lnvolving customer llste,

however, at that time it considered then as being nontaxable sales of lntanglble

assets .

Based on i ts lnterpretat ion of

issued the assessment against Metro for

reviewed during the audlt.

court rulings, the Audlt Dlvlsion l-ater

the transactlons lt had previously

Metro argued that the Audit Divislon was barred fron lssuing the

assessment for the custoner lists because lt covered the same periods for whlch

an assessment for addltional taxes had already been lssued.

CONCLUSIONS OF LAW

A. That sectlon 1105(c) (5) of the Tax Law Lnposes a tax on the servlce of

maintalnlng, servlclng or repatring real property as distingulshed fron addlng

to or lmproving real property by a capital lmprovenent.
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That sectlon 1105(c) (3) lnposes a tax on inetalLlng tangible personal

property except for lnstalling property which, when install-ed, constltutes an

addltion or capital inprovement to real property.

That a capital lmprovement is an addltlon or alteratlon to real

property (1) which substantlally adds to the value of the real property' ot

appreciably prolongs the useful l-lfe of the real property' and (1i) whlch

becomes part of the real property or is permanently affixed to the real property

so that removal would cause material damage to the property or article itseLf,

and ( l i l )  is intended to become a permanent instal lat ion [20 NYCRR 527.7(a)(3)] .

That with respect to the \rork described as rrchange loadlng platformrl

and rrinstall cooler doors and trackrt, League failed to establlsh that such work

constituted capital improvements as requlred by sectlon 1132(c) of the Tax Law.

That the bofl-er installation constLtuted a capltal- improvenent to real

property wlthin the meanlng and Lntent of sect ion 1105(c)(3) of the Tax Law,

and therefore, the labor charges of $8r733.47 for installatLon thereof are not

subJect to tax.

B. That the stainless steel- piplng constltuted equipnent exempt from the

inposition of sales and use taxes under sectlon 1115(a) (I2) of. the Tax Law.

Accordingly, League shal-l be glven a credit of $9.41 for the sales tax pald

thereon. League shall also be eredited wlth the pa)rment of $144.00 as lndlcated

in Finding of Fact rr7rr .

C. That the Hyster lift truck was nulti-purpose and League has not

establlshed that lt was used directly and predomlnantly ln productlon withln

the intendment of sect lon 1115(a)(12) of the Tax Law and 20 NYCRR 528.13.

Accordingly, the rental- payments are subJect to tax.
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D. That the uncontradicted testimony of the audltor establlshed that

League agreed to the use of a rrtest period[ as basis for deternlnlng its tax

llabllity on recurring purchases for the entire audit period, and, as such, the

Audlt Division hras not requlred to perforn a complete review of purchaee

involces, regardless of theLr availabllity.

E. That the sum of $6911959.50 pald by Metro to Jerome Dalryr Inc. for

routes and customer llsts was subJect to sales tax. Section 1105(a) of the Tax

Law imposes a tax upon the rrrecelpts from every retall sale of tangible personal

property except as otherwlse provided in [Art ic le 28]."  Sect ion f105(c)(1) of

the Tax Law imposes a tax on the receipts from every sal-e, except for resalet

of the service of rrfurnishlng of lnformation by prlnted, mimeographed or

multigraphed natter or by dupllcating wrltten or prlnted matter in any other

nanner, lnc1-uding the services of collectingr conpiJ-ing or analyzlng lnformatlon

of any klnd or nature and furnishlng reports thereof to other personsr but

excludlng the furnlshing of lnfornatlon which is peraonal or indlvldual ln

nature and whlch ls not or oay not be substantlal-J-y lncorporated lnto reports

fu rn ished to  o ther  persons . . . t t .

A customer list is a business asset the sale of which congtitutes rrthe

sale of lnformation and ls,  therefore, taxable under sect ion 1105 [subd. (c)]

of  the Tax Law (ci tat lon onit ted)t t  (  ,

7 2  A . D . z d  8 2 6 ) .

F. That the $94,009.00 received by Metro when i . t  resold a port lon of the

customer routes and lists to Parklane Dalry two nonths after acquirlng them

from Jerome Dalry, Inc. r was eubJect to tax for the same reaaona clted ln

Conclusion of Law rrErr.
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G. That the Notice issued to Metro on September 20, L979 for the perlod

June 1, 1975 through May 31, 1978 dld not bar the Audit Divlslon from issuing a

second assessment against Metro which included periods covered by the flrst

Notice. The Audlt Divislon ls authorLzed to make an assessment of addltlonal

'taxes 
any tlme before the expiration of more than three years from the date of

the f i l ing of a return ln accordance wlth sect ion 1f47(b) of the Tax Law.

H. That in accordance with Findings of Fact "4rr and tr7", Notiee #579092050C

is cancel l -ed and Norice 115790920217C is reduced by $3,795.67 and $168.00,

respect ively.

I. That the petition of Dairynens League Co-Op Association, Inc. 1g

granted to the extent lndicated in Conclusions of Law trArt' rrBrr and ttHtt; that

the petition of Dalrylea Cooperative, Inc. - Metro Branch is granted to the

extent lndicated ln Conclusion of Law ttHttl that the Audit Dlvislon ls hereby

dlrected to modify the notices of determlnation and demand for paynent of salee

and use taxes due iseued Septenber 20r 1979 and October 27r 1980; and that,

except as so granted, the petitions are ln all other reapects denled.

DATED: Albany, New York STATE TAX COMMISSION

DEi 1 4 1984
PRESIDENT


