
STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Country Manor Caterers, fnc.
James Brady and Joseph Quagliariello

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
917 /76 -12 /7s177 .

AITIDAVIT OF I{AITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, L984, he served the within notice of Decision by certified
mail upon Country Manor Caterers, fnc., James Brady and Joseph Quag1iariel lo,
the petitioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Country Manor Caterers, fnc.
James Brady and Joseph Quagliariel lo
2A4-LA 12th Ave.
Rockaway Point, NY 11697

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax I,aw section 774



STATE OF NEII YORK

STATE TAX COMMISSION

In the l{atter of the Petition
o f

Country Manor Caterers, Inc.
James Brady and Joseph Quagliariello

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 / t l76-12/  L5/77 .

AITIDAVIT OF UAIilNE

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within notice of Decision by certified
nail upon Michael R. Sonberg, the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid h'rapper addressed as fol lows:

Michael R. Sonberg
Moore, Berson, lifflander & Mewhinny
555 Madison Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
25th day of May, 7984.

Authorized to administer oaths
pursuant to Tax law section 774



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Country Manor Caterers, Inc.
Janes Brady and Joseph Quagliariello

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the Period
e/L l76-12/ rs /77 .

AFFIDAVIT OF UAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Connission, that he is over 18 years of age, and that on the
25th day of l{ay, 7984, he served the within notice of Decision by certified
mail upon Joseph Quagliariel lo, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fo l lows:

Joseph Quagliariel lo
133 Reid Ave.
Rockaway Point, NY 77697

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rne this
25th day of [{ay, 1984.

Authorized to administer oaths
pursuant to Tax law section L74



STATE OF NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
of

Country Manor Caterers, Inc.
James Brady and Joseph Quagliariello

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod I  /  I /76-12115/77 .

ATFIDAVIT OF I{AIIIilG

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comrission, that he is over 18 years of age, and that on the
25th day of May, 1984, he served the within notice of Decision by certified
nrail upon Angelo J. Arculeo, the representative of the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Angelo J. Arculeo
251 86r,h Sr,.
Brooklyn, NY 11209

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and eustody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the atldress set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
25th day of May, 1984.

Authorized to administer oaths
pursuant to Tax law section 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llay 25, 1984

Country l{anor Caterers, Inc.
James Brady and Joseph Quagliariello
204-70 12th Ave.
Rockaway Point, l[Y 17697

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Cornmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COM}IISSION

cc: Petit ioner's Representative
Michael R. Sonberg Joseph Quagliariello
Moore, Berson, Lifflander & Mewhinny 133 Reid Ave.
555 Madison Ave. Rockaway Point, NY 11697
New York, NY 10022 AND

Angelo J. Arculeo
Taxing Bureau's Representative 251 86th St.

Brooklyn, NY 11209



STATE

STATE

OF NEW YORK

TN( COMMISSION

In the Matter of the Pet i t lon

o f

COUNTRY MANOR CATERERS, INC.
JAMES BRADY A}TD JOSEPH QUAGLIARIELLO

for Revision of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29
of the Tax Law for the Period September 1, L976
through December 15, L977.

I .  Whether the Audit  Divis ion's use of external lndices

determining the taxable sales of Country Manor Caterers' Inc.

II. I{hether the additional taxable sales resultlng from

procedures were correct.

Petltloners, Country Manor Caterers, Inc., cfo James Brady, 204'L0 LZt}a

Avenue, Rockaway Point, New York 11697 and Joseph Quagliariello, 133 Reld

Avenue, Rockaway Point, New York 11697, filed a petition for revlslon of a

determinatlon or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period Septenber L, L975 through December 15, L977 (FLLe

N o .  3 3 1 1 8 ) .

A fornal hearlng was held before Arthur Johnson, Hearing Offlcer, at the

offLces of the St,ate Tax Comission, Two World Trade Center, New York' New

York, on June 14, 1983 at 1:15 P.M., with al l  br lefs to be submltted by Septenber 30r

1983. Petltioners Count,ry Manor Caterers, Inc. and James Brady appeared by

MichaeL R. Sonberg, Esq. and petitioner Joseph Quagliariel-lo appeared by

Angelo J. Arculeo, Esq. The Audit Divlsion appeared by John P. Dugan' Esq.

(W1111an Fox ,  Esq. ,  o f  counse l ) .

ISSUES

DECISION

as a baels for

lras ProPer.

the use of such
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col lect

liable

2-

Wtrether James Brady and Joseph Quagllariello

tax on behalf of Country Manor Caterers, Inc,

for sales taxes due from said corporat ion.

FINDINGS OF FACT

were persons required to

and thus personal-Ly

1. Pet l t loner Country Manor Caterers, Inc. ( t rCMCtt)  operated a restaurantt

bar, snack bar and caterlng facility at South Shore Golf Course located ln

Staten Island, New York. The gol-f course and buiLdings were owned by the Clty

of New York. The Department of Parks and Recreatlon leased the premlaes to

cMc.

2. Ot August 20, 1980, the Audlt Divlsion lssued a Notice of Determlnatlon

and Demand for Paynent of Sales and Use Taxes Due against CMC coverlng the

period September 1, 1975 through December 15, 1977 for taxes due of $41,563.68,

p lus  pena l ty  and ln te res t  o f  $25,573.58 ,  fo r  a  to ta l -  o f  $67,L37.26 .  Sa id

notice lndicated that the assessment lras estimated because CMC did not produce

books and records for audit.

On the same date, notices were lssued to James M. Bradyr President and

Joseph Quagllariello, Secretary-Treasurer, lndlvidually, as offlcers of C!1G

under sect ions 1131(1) and 1133 of the Tax Law for the same amount as above.

3. Upon the lnitial- contact by the Audit Divlsion w'ith CMC' very llnlted

books and records were produced for audit. These records consisted of some

purchase lnvolcesr guest checks and bank statements which were fl1ed haphazardly

in a cardboard box. The documents nere of no value for audlt purposes since

there were no ledgers, Journals or any other origlnal books of entry.

The auditor, however, listed purchases of llquor, beer, soda and food

from the lnvoices for the period Aprll, 1977 thtough September, 1977. Estimated

markup percentages rrere applied to each category of purchases to determlne
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sales of $1031025.00. The auditor also contacted the Department of Parks and

Recreation and obtalned the sales infornatlon furnished by CMC to the Department

for purposes of determining the rent (rent was based on a percentage of gross

sales).  Thls information showed that CMCts gross sales for the perlod AprLl '

1977 through July,  L977 were $111,179.00. Because of the dlsparl ty in the t l to

sales flguresr the audltor concluded that the records made available were

unrel iable.

The aud i to r ,  there fore ,  es t lmated  CMCts  sa les  to  be  $130 '000.00  per

reportlng period. This amount was determi.ned by using the average gross sales

reported on sales tax returns filed for the period June 1 ' 1975 through August 31'

1976 wh ich  was $125,293.00 .  Th is  amount  nas  inc reased to  $130 '000.00  to

account for inflati.on. The auditor was advised that the restaurant was closed

by the Department of Parks and Recreation Ln approximately the nlddle of

December, L977. Consequent ly,  the est imated quarter ly sales were prorated for

fl-fteen days in December.

4, CMC did not file sal-es tax returns for the periods endlng February 28,

L977, August 31, L977, November 30, 1977 and December, 1977. The return for

the perlod endlng November 30, 1976 was f l led on August 31, 1977; therefore,

the assessment covering that perlod was tinely.

5. A pre-hearing conference was hel-d on January 20, L982, at whlch tine

Cl"lC indicated that lts books and records were available for audlt at the

offices of the Department of Parks and Recreatlon. The auditor examined such

records which incl-uded purchase invoices and guest checks for certain months

(some withln and some outside the audlt perlod) and other docuuents not related

to sales tax. The addltional records provlded were lnadequate for verlfyLng

taxable sales reported and, therefore, no adJustment was nade to the assesament.



6, The Department of Parks and Recreatlon cl-osed CllCrs buslness operations

on March 29, L977 tor fallure to pay back rent and maintaln requlred lnsurance.

CMC negotlated an agreement with the City of New York to pay the indebtedness

and reopened the buslness on Aprl l  6,  1977.

7. The Department of Parks took CMCrs books and records for the perlod

March 1, 1975 through March 31, L977 on Apri l  19, 1977. Ttre receipt stated

Itreceived from you three ledger books for the restaurant and caterlng facllltyrr.

On ApriJ- 22, 1977, CI"IC was advlsed that the Department examlned the reeords and

determlned that the gross sales recorded therein were ln agreement wlth the

Departmentrs sunmary record of sales.

The records referred to above show the followlng sales:

March  1 ,  1975 to  December  31 ,  L975 $423 '905.10
January l ,  L976 to December 31, Lg76 $4541220.3,8
January 1, L977 to March 31, 1977 $ 40,342.12

8. on Decembet 2, L977, Con Edlson turned off  the polrer to CMCrs facl l l tLes.

That evening, the fire department ordered the bulldlng vacated. On December 9,

L977, the Department of Parks evicted CllC from the premises. CMCfs last day of

operat ion was Decembet 2, 1977.

9. CMC kept lts books and records on the buslness premises. The Department

of Parks and Recreatlon took possession of and padlocked the premises on

December 9, 1977 and, dld not pernit entry by CMC to remove any of its personal

property. An inventory lras taken irnrnedLately after the bulldlng was selzed.

Llst.ed on the lnventory was a metal fil ing cabinet containl.ng, :rmong other

things, two ledger books.

CI"IC argued that prior to the business belng closed by the Department

of Parks and Recreatlon, it malntalned compLete and adequate books and records.

A bookkeeper was employed who was responslble for preparing such records, as
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well as preparlng nonthly sales reports for submLsslon to the Department of

Parks and Recreatlon. CMC went on to argue that the responslbillty for the

lack of records lLes entlrely with the Department of Parks and Recreation and'

therefore, concluded that the estlmate procedures used by the Audit Division

were improper. Furthermore, CMC took the posltlon that the sales reports

subnitted to the Department of Parks and Recreatlon should have formed the

basis for the assessment.

At the hearingr CMC submltted sal-es reports for March I L977 ' AprlJ-'

L977, ylay, L977, June, 1977 and. July, L977 vhlch indlcated the following gross

s a l e s :

I"Larch
April
May
June
July

$13 ,512 .02
l7 ,908 .45
33 ,616 .00
36 ,5L2 .02
23 ,L t+L .85

10. CMCrs hlghest volume sales months were June, July and August.

11. Pet,it,loner James Brady was president and a 50 percent stockholder of

CMC. He managed the day-to-day business and flnancial affairs of the corporatlon.

Mr. Brady did not contest his personal llabllity for the taxes deternLned due

from CMC.

L2. Petitioner Joseph Quagllarlelj-o was secretary-treasurer and a 50

percent stockholder of CMC. Mr. QuaglLariello devoted the majority of his tine

to the operation of a fence business he owned. lle was prlnaril"y an investor ln

CMC and left the day-to-day management of CMC to James Brady. He did' however,

spend approximately two nights a week ln the restaurant. Wtrll-e at the restaurant'

his activitl.es typical-ly included audltioning the entertalnment.
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l,Ir. Quagliariello dld not prepare or sign

authorized signatory on the business bank account'

s igned checks.

tax returns; he was an

however, he seldon lf ever

CONCLUSIONS OF LAW

A. Ttrat the books and records avail-able for audlt were inadequate and

insufflci.ent'for verifylng taxable sales or to determlne such sales wlth any

exactness. Accordlngly, it was proper for the Audit Dlvislon to determlne

CMCts tax l - labl l i ty by resort  to other LndLces pursuant to sect lon 1138(a) of

the Tax Law (Matter of Urban Liquors v. State Tax Conrmission, 90 A.D.Zd. 576i

Matter of  Hanrattyrs 732 Amsterdam Tavern, Inc. v.  State Tax Copnissionr 88

A . D . 2 d ,  1 0 2 8 '  m o t .  f o r  1 v .  t o  a p p .  d e n .  5 7  N . Y . 2 d  6 0 8 ) .

B. That the periods used to estlmate average taxable sales (Flndlng of

Fact "3") gave excessive welght to CUCrs highest sales months. Ttrerefore' the

perlod ending August 3I, 1975 shall be deleted from the computatLon and the

average taxable sal-es per perlod are revlsed to $1201743.O0. Moreover,  the

taxable sales shal l  be adJusted to ref lect that the business was closed fron

l{arcln 29, 1977 to Aprll 6, L977 (Flnding of Fact "6") and ceased operatlons

conpletel-y as of December 2, L977 (ELnding of Fact rrSrr) .

C. That the Audlt Di.vlslon reasonably calculated the taxes due and that,

except as indlcated in ConclusLon of Law tt3tt, CMC failed to overcome its burden

to demonstrate by cl-ear and coRvincing evidence that the method of audlt or the

amount of tax assesged was erroneous (Matter of Surface Llne Operators Fraternal

Organlzat ion, Inc. v.  State Tax Commission, 85 A.D.2d 858).

D. That sect ion 1131(1) of the Tax Law provldes:

t t rPersons requlred to col lect taxf or tpersons requlred to colLecu
any tax imposed by thls articl-er sha1l include: every vendor of
tangible personal property or servLces;. . .  Said terms shaLl also
inci-ude any offlcer or employee of a corporatlon or of a dissolved
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corporation who as such offlcer or employee is under a duty to act
for such corporation in complytng wl-th any requlrement of this
artlcLe and any member of a partnership.rt

That petitioner James Brady was a person reguired to collect tax

within the meaning and intent of  sect ion 1131(1) of the ?ax Law and, therefore,

is personally liable for the taxes due from CMC in accordance wlth section

ff33(a) of the Tax Law.

Petitioner Joseph Quagl-iarl-ello was not a person requlred to collect

tax within the meaning and lntent of sectlon 1131(1) of the Tax Law and thus

bears no personal liabfl-lty for the taxes due fron CMC.

E. That the petition of Country llanor Caterers, Inc. and James Brady is

granted to the extent, indLcated in Coneluslon of Lan "B"; the Audlt DLvlsion

ls hereby directed to nodify the notices of determLnation and demand for

payment of sales and use taxes due issued August 20, 1980, accordlngly.

Ihat the petition of Joseph Quagllariello is granted and the notlce

issued to said petitioner ls cancelled.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 5 1984
PRESIDENT

SIONER
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