
STATE OF }TET,/ YORK

STATE T$( ColtlfissloN

In the Matter of the Petition
o f

Kathleen Cotter :
d/b/a Cotterts Cafe

:
for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sa1es & Use Tax :
under Article 28 & 29 of the Tax law for the Period
3/1 /7s-12 /30 /7e .  :

AIT'IDAVIT OF I'AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
3lst day of December, L984, he served the withia notice of Decision by
certified mail upon Kathleen Cotter d/b/a Cotter's Cafe, the petitioner in tbe
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as follows:

Kathleen Cotter
a/b/a Cotter 's Cafe
215 Covington Rd.
lrl. Seneca, NY 14224

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Ilnited States Postal
Service within the State of New York.

That depoaent further says thati the said
herein aad that the address set forth on said
of the pet i t ioner.

Sworn to before me this
31st day of Decenber,  7984.

addressee is the petitioner
wrapper is the last known address

Authorized inister oaths
pursuant to Tax l,aw section I74



$TATE OF I|IET{ YONT

sTAlts TAX COUIfiSSIOI

of
Kathleea Cotter

aft/a Cotter's Cafe

for Rcdeternitation of a Deflciency or Revieion
of a Deternination or Refirad of Sal,es & Uge Tax
under Article 28 & 29 of the Tax Las for the
Period 3l r l75-t2l 30 | 79.

ATT'IDAVIT OF UAIf,II{G

State of lles York :
s g .  :

County of Albany :

Darrtd Parchuck, beiag duly swora, depoees and eays that he ir aa caploycc
of the State Tax Connisaioa, thst he ie over 18 years of age, aad that oa tlc
31st day of Deccnber, 1984, he seryed the within notice of-Ilecision by
certl.fled nail upon t{illian J. Cotter, the representattve of thc pctitioner la
tbe within proceeding, by eacloslng a true copy thereof in a eecuiely realcil
postpald wrepper addreesed as follolrs:

t{illian J. Cotter
5109 l{ain St.
l{illiamaville, ilY 1422t

and by_{epocitiag saoc enclosed ia a postpaid properly addreseed wrappcr in a
poet office under the exclugive care and custody of the llnited Statca Postal
Scrnice within the State of l{ew york.

That deponeut further eays tbat the eaid addreseec ie thc representative
9f the petitioaer hcrein and that the address Bet fortb on sal.d wiapper ir thc
last known addreeg of the reprcsentrtive of the petitioner.

Swora to before ne this

oathg
pursuant to Tax Law sectioa 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 31, 1984

Kathleen Cotter
d/bla Cotter 's Cafe
215 Covington Rd.
W. Seneca, NY 14224

Dear  Ms.  Cot te r :

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Conmission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed ia accordance
with this decision nay be addressed to:

NY$ Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building 1f9, State Campus
A1bany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COI{MISSION

cc: Pet i t ioner 's Representat ive
Wil l iam J. Cotter
5109 l la ia St.
hlil"liamsville, N'I 1,4221
Taxing Bureau's Representative



STATE OF NEIT YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KATHLEEN COTTER
DIB/A CoTTERT S CAFE

for Revision of a Determi.natlon or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period March 1,
through December 30, 1979.

2 0

DECISION

Refund
28 and

L97 5

Peti t ioner,  Kathleen Cotter,  zLS Covlngton Road, West Seneca, New York

14224, filed a petLtion for revislon of a deternl.nation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period March 1'

1975 through Decenber 30, L979 (Fl le No. 37942).

A small claims hearing was held before Arthur Johnson, Hearlng Offlcer,

the offices of the State Tax Cornrnission, 65 Court Street, Buffalo, New York,

Apr i l  24 ,  1984 a t  2245 P.M. ,  wLth  a l l  b r le fs  to  be  submi t ted  by  June 22 ,  1984.

Petiti-oner appeared by WilJ-iam J. Cotter, Esq. The Audit Division appeared by

John P. Duganl Esq. (Janes Del la Porta, Esq.r of  counsel) .

ISSUE

Whether pet i t ioner,  the purchaser in a bulk sale, is l iable for saLes

taxes determined to be due from the seller in accordance wlth sectlon 1141(c)

of the Tax Law.

FINDINGS OF FACT

1. 0n December 3r L979, pet i t ioner,  Kathleen Cotter d/b/a Cotterts Cafe,

purchased a restaurant business owned and operated by Stone Bridge Cafe, Inc.

("The Corporation"). The Corporatlon had operated the business from February 17'

1978 to the date of sale. The Corporation purchased the buslness from Norman

a t

on
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Hageman who operated the Stone Bridge Cafe as a sole proprietorship during the

period March l ,  1975 through February 16, L978.

2. When the business assets rrere transferred from Hageman to The Corporation'

the Audlt Dlvlsion nailed a questionnaire to Hageman requestlng certaln inforna-

tion concerning the bulk sale. Hageman dLd not respond to the questionnalre

and, consequently, the Audit Division lssued a Notlce of DeternLnatlon and

Demand for Payment of Sales and Use Taxes Due (#S78033O722C) against Hageman on

Apri l  14, 1978 covering the perlod March 1, 1975 through February L6, L978 for

taxes due of $6,57t.21 plus penalty and interest.  l lageman nelther paid nor

protested this assessment.

The aforesald notice was in addltlon to fLve notlces and demand for

payment of sales and use taxes due that were lssued to Hageman for ftl-ing

returna with no remittance or for penalty and lnterest charged on the late

f l l l ng  o f  re tu rns  ( / l ' s  50091908363,  50091908364,  50091908365 '  50091918900 and

s009r974024).

3. On April 14, 1978, the Audit Divislon issued a Notice and Demand for

Paynent of Sales and Use Taxes Due (/1S780330723C) against The Corporatlon whlch

asserted taxes due of $71801.71, plus penalty and interest.  Said not lce

indicated that the taxes were determlned due from Stone Bridge Cafe (Hagenan)

and represented The Corporationts l-iabiltty as purchaser Ln accordance wlth

section 1141(c) of the Tax Law. The amount of the asseasment lras for notlces

S780330722C and 50091918900 issued to Stone Bridge Cafe. The Corpor-at lon did

not protest the above assessments.

4. During the perLod February 17, 1978 through Decenber 3r L979t ln which

The Corporation operated the buslness, it was delinquent ln fll ing sales tax
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returns and, as a resultr the Audit Divlslon issued notlces and demands for

penalty and interest.

After the business was sold to pet i t ioner,  The Corporat ion dld not

respond to a bulk sale questlonnaire fron the Audit Divlsion regarding the

business operatLons. Because there was no response, the Audit Dlvision lssued

a Notice of Determlnation and Denand for Payment of Sales and Use Taxes Due on

December 9, 1980 (//S8OL2O2724C) against The Corporation. Sald notice assessed

taxes due of $2r835.64 plus penalty and interest for the above period and

indicated that, based on a review of returns filed and the fall-ure to submit

the information requested, reported taxable sales were lncreased 25 percent.

This assessment was not protested.

5. On Septenbex 25, 1980, the Audlt  Divls lon not i f ied pet i tLoner of a

posslble claim for New York State and local sales and use taxea from the seller

(The Corporat ion).  The not i f icat ion stated that no distr ibut ion of funds or

property to the extent of the amount of the Statefs claim coul-d be made before

the following conditions were met:

r '1.  The State Tax Comnission has determined the sel lerrs
l labl l l ty,  i f  any.

2. Paynent of such liabillty has been nade to the State.
3. This office has authorized you to release the funds or

proper ty .  "

Petitioner did not notify the Audit Divlsion of the purchase of the

business assets of The Corporat ion. 
l

6. On December 9, 1980, the Audit Dlvision issued notices of determlnatlon

and demand for pa)rment of sales and use taxes due (/lts S801202725C and S8012O2726C)

against petitioner covering the period March 1, 1975 through Februaxy 29' 1980

for taxes due total l tng $10r637.35, plus penalty and interest.

I fh" record d,oes not establlsh when or how the Audit Dlvision was notified
of the sale.
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Petltioner rras held liable for taxes determined due from The Corporatlon

pursuant to sect ion 1141(c) of the Tax Law. Pet i t ioner f l l -ed a Protest on

December 15, 1980.

On February 16, L982, the Audit Divlsion issued notlces of assessment

review to The Corporatlon and petitioner whlch reduced notice 11580L202724C and'

1f580L202726C by $420.00 based on the deletlon of the period ending February 29,

1 9 8 0 .

7. A conference !ilas held on January 27, 1982 with representatlves of the

Buffalo District Office. Petitioner produced purchase lnvoices for the months

of August, L979 through November, L979, a sal-es contract and certaln lncome

statements. From these records, the Audit DlvisLon determined that the rePorted

markup by The Corporation was l4l percent. Industry guidelines for thls type

of operatlon show that the markup for beer and Llquor should be 150 percent and

225 percent, respectiveJ-y. Therefore, no adJustment was made to the notice.

It was also determlned from the sales contract that the furniture and fixtures

were sold for $10,000.00 and that the taxes due thereon of $700.00 were not

assessed agalnst The Corporation or petitioner. The conference revealed that

The Corporatlon had been assessed $420.00 in taxes for the month of December'

1979 when it was no longer in operatlon.

The bulk sales tax of $700.00 was assessed against The Corporatlon and

petitioner under separat,e notices dated February 26, 1982.

8. Three payments have been made on the sales tax liablllties of petitlonerts

predecessors in interest. The first payment was in February, 1981 ln the

amount of $3, L67.44. This amount was paid fron funds held by Vincent R.

DlPasquale as escrohr agent on the bul-k sale between Hageman and The Corporatlon

and was appl ied as fol lows:



Notlce ii

s009 1908363
s009 1908364
s009 1908365

-5-

Amount I tem

$ SS.gt penalcy and lnterest
245.53 penal.ty and lnterest
133.87 penalty and lnterest

50091918900  1 ,230 .50  tax

s009197 4024
952.37 penaLty and lnterest
569.26 penalty and lnterest

On Septenber 14, 1983, a payment of $1,685.21 was nade ln sat lsfact lon

of assessments against Mlchael Dicknan lndividually as responsible offlcer of

The Corporatlon. The assessments were for penalty and interest charges on the

late fil ing of returns. These charges rf,ere not tncluded on the notlces lssued

to pet i t ioner.  Therefore, the paynent of $1r685.21 does not affect pet l t lonerrs

l iabi l i ty.

The thlrd paynent on the llablllty of The Corporation resulted from

the transmittal of a State Liquor Authorlty refund check in the amount of

$970.00. The sum of $934.11 was appl led to penalty and lnterest due on not ice

1|D790125LI39. The remainlng $35.89 was appl ied to penalty and lnterest due on

not ice /1D7904083051 for the perlod ending November 30, 1980. However,  the

penalty and interest due for sald perlod was satlsfied with the paynent of

$1,685.21 made by Dicknan. Therefore, $35.89 must be reappl ied to other

l iabi l i t ies of The Corporat ion.

9. At the hearing, petltioner conceded her ltabillty for the bulk sales

tax of $700.00 set forth ln Finding of Fact "7t'r -ggpgg..

10. Petitioner argued that she was not anare that the sales tax liabilltles

of The Corporatlon or lts predecessor Hageman existed when the buslness was

purchased. Petitloner further argued that the Audlt Dlvlslon should first

attempt to collect the tax from Hageman and The Corporation.

Peti-tioner offered no evidence to show that there were any addltlonal-

pa5rments made against the notices referred to above.
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CONCLUSIONS OF LAW

A. That sect ion 1f41(c) of the Tax Law provides, in pert inent part ,  that

a purchaser in a bulk sale of business assets must notlfy the Tax Comission of

t,he proposed sale at least ten days before taking posession of the subJect of

the sale. Whenever the purchaser fails to give notlce to the tax cornmlsslon as

requi.red, or whenever the tax conmlssLon lnforms the purchaser that a possible

claim for taxes existr any sums of money or other consideratlon which the

purchaser ls required to transfer over to the seller sha1l be subject to a

first priority right and lien for any such taxes determined to be due from the

seller. lJlthin ni-nety days of recei.pt of the notlce of the sale from the

purchaser, the Tax Cornmisslon shall give notice to the purchaeer of the total

amount of any taxes which the state clains to be due from the seller.

For fai lure to comply with the provlsions of sect ion 1141(c) of the

Tax Law, the purchaser is personally llable for the payment to the atate of any

taxes determined to be due from the seller.

B. That petitLoner failed to notify the Tax Conmisslon of the sale and

transferred funds to the seller prior to being notlfled of the amount of the

statets clalm for taxes due from The Corporat ion. Accordinglyr pet i t ioner ls

personally llable for the payment of such taxes pursuant to sectlon 1141(c) of

the Tax Law.

C. That the not ices issued againsc pet i t loner ( l l 's  5801202725C and

580L202726C) shall- be adjusted as foll-ows:

1) per iod endLng May 31, 1977 should be reduced to $84.75
2) period ending February 29, 1980, $+20.00 shouLd be deleted
3) the dupll-cate payment of $35.89 should be deducted

D. That the pet l t lon of Kathleen Cotter dlbla Cotterrs Cafe is granted to

the ext,ent indicated in Concluslon of Law rrCr'; that in all other respects' the
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petition is denied and the notices of determination and demand for Payment,

sales and use taxes due issued December 9, 1980 and February 26e L982 are

sustained.

DATED: Albany, New York STATE TAX COMMISSION

DEC 31 1984 ,-Qor+ a n--o
PRESIDENT
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