
STATE OT NDW YORK

STATE TAX COH}IISSION

In the llatter of the Petition :
of

Coral Delicatessen & Reslaurant, Iac.

for Redeternioation of a Deficiency or Revisioo
of a Determination or Refund of Sales & Use Tax
nqder Article 28 & 29 of the Tax Law for the
Per iod 91U78-513U81.

That deponent further says
herein and that the address set
of the petitioner.

Swora to before ne t.his
31st. day of July, 1984.

State of New York l
8 8 .  :

County of Albary ]

Ilavid Parchuck, being duly eworn, deposes and says that he ig an euployce
of the State Tax Connissioa, that he is over 18 years of age, and that oo the
31st day of, July, 1984, he served the rithin notice of Decieion by certified
nail upon Coral Delicatepsen & Restaurant, Inc. r the petitioner in the witbin
proceedingr bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Coral Delicatessen & Restaurant, Iac.
1473 Second Avenue
New York, l{Y 1002f

and by depositing saoe enclosed in a postpaid properly addregsed wrapper iu a
post office under the exclusive care lnd lustoay of tLe Uuiteit Statei-Postal
$ervice witbia the $tate of New York.

ATTIDAVIT OT UAITIilO

that the said addressee is the petitiotrer
fortb on said nrapper is tbe lagt kso$o addrese

ter oa
section 174



STATE OT N[T{ YORK

sTATts TAX COl'lfiSSIot.I

,
o f

Coral Delicatessen & Restauraat, Inc. ;

for Redetermination of a Defici.eqcy or Revision i
of a Deternination or Refund of Sales & Uae Tax
under Article 28 & 29 of the Tax Law for the :
Perlod I / r178-5/3rl8r.

:

ATUDAVIT OF IIAIIING

$tate of New York ]
ss .  :

Couaty of Albany ]

David Parchuch, being duly eworn, depoees and rays tbat he is an eqrloyee
of the State Tax Comission, that he is over 18 years of age, and tbat on tbe
3lst day of July, 1984, be served the within notice of Decision by certif,ied
uail upoa David Alster, the represeatative of tbe petitioler in the witbin
proceedi.nS, bY euclosiag a true copy thereof in a securely eealed postpaid
nrapper addressed as foll,olrsl

David Alster
e271 80rh Sr.
Brookl.lm, ltY 11114

and by depositing Eane enclosed in a poetpaid properly addressed wrapper in a
post office under the exclusive care and cuptody of the United Stateg Postal
Service withia the StaLe of New York.

That deponent further says tbat the said addrefsee ig tbe representative
of the petitioner hereiu and that, the address set forth on said wrapper is the
last koolrn address of the representative of the petitioner.

Swora to before me thlg
3lst day of July, 1984"



STATE OF NEIV YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

July 31, 1984

Coral Delicatessen & Restaurant, Inc.
1473 Second Avenue
New York, NY 10021

Gentlemen:

Please take notice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adurinistrative Ievel.
Pursuant to section(s) 1138 of the Tax Law, a proceeding ia court to review aa
adverse decision by the State Tax Comrission nay be instituted only under
Article 78 of the Civil Practice taw and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

MS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building l/9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE T$( CO}IIfISSION

cc: Petit ionerrs Represeatative
David Alster
2271 80rh Sr .
Brooklyn, NY 11214
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

coRAr DELTCATESSEN & RESTAURAI{T, rNC.

for Revislon of a DetermLnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Period September I, 1978
through May 31 ,  1981.

Whether the Audit Divlslon properly determined

for the audit perLod based on a two-day observatton

FINDINGS OF FACT

1. On May 12, 1982,

and Demand for Payment of

Restaurant, Inc. covering

DECISION

petitionerrs taxable saLe'e,
\

tes t  o f  pe tL t ioner ts  sa les ;

Pet i t ioner,  Coral  Del lcatessen.& Reetaurant,  Inc.,  1473 Second Avenue, New

York, New York 10021, f l led a pet i t lon for revlslon of a determlnat lon or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period September 1, 1978 through May 31, 198f (Fl le No. 38192>.

A small cl-ains hearing was held before Judy M. Clark, Hearing Officer, at

the offlces of the State Tax Cornmlsslon, Two World Trade Center' New York' New

York, on September 15, 1983 at 10:45 A.M. wtt tr  i t l -  br iefs to be subnlt ted by

October 12, 1983. Pet l t loner appeared by M. J.  Schutz, Esq. and DavLd Alster,

CPA. The Audlt Divlsion appeared by John l. ougan, Esq. (Angelo ScopellLto,

E s q . ,  o f  c o u n s e l ) .

ISSUE

the Audlt Divlsion issued a Notlce of DetermlnatLon

Sal-es and Use Taxes Due against Coral Del-l-catessen &

the perlod Septenber L, 1978 through May 31'  1981.
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The Notice was lssued as a resul-t of a field audlt and asserted additional tax

due o f  $L4,773.51  p lus  in te res t  o f  $3r195.85  fo r  a  to ta l  due o f  f iL7 ,969.36 .

2. Pet i t ioner,  by signature of l ts presldent,  Arnol.d Weisenfeld'  executed

two consents to extend the perlod of llmitation for the issuance of an asseasment

for the period September 1, 1978 through February 28, L979 to June 20, L982.

3. 0n audlt, an auditor for the Audit Divislon found that petltlonerre

records were lnsufficient for the deteruinatlon of an exact amount of taxable

sal-es for the audit perlod in that cash register tapes and guest checke rtere

avai labl-e onl-y after July,  1981. Further,  pet i t ionerrs cash register tapes dld

not dlfferentiate between taxabl-e sales and nontaxable sales and dld not aepatatel-y

show the sales tax col lected.

4. Petitioner estimated the taxable sales which lt reported on sales and

use tax returns f i l -ed by taklng 75 percent of i ts total  sales recorded and

dtviding the result by 108 percent to extract the sales tax included thereln.

5. The auditor conducted an observation test on December 3 and December 7,

l98l  f ron 9:30 a.n. to 4zl5 p.n. each day. The result  of  the observat lons

disclosed total  sales for the two days observed of $2,465.00. 0f that total '

$918.00 const i tuted bulk sales of meat sold by the pound and $481.00 were other

nontaxable sales. This resulted tn a taxabl-e sales percentage of 43.25 percent.

The auditor rationaLLzed, however, that the volume of sandwlch meat sold by the

pound increased during the holiday season; therefore, lt requested an addltlonal

observation test day durl-ng January, 1982. This request was refueed by petltlonerrg

accountant for health reasons.

The audltor, therefore, deJ-eted fron the observatlon test of December 3

and 7, 1981 the sandwich neat sol-d by the pound (Gross sales of $21466.00 were
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reduced by $918.00) and determlned a taxable sal-es percentage of 68.9 percent

( taxab le  sa les  o f  $1  1066.51  d lv ided by  $1r548.00  gross  sa les) .

In order to determlne sal-es made for the hours not observed from 4:15 p.n.

to 8:00 p.n.,  the auditor averaged the two days observed and divtded the resul- t

by the number of hours observed to deternine average hourl-y sales. This ltas

nultiplled by the number of hours open for business each day and average gross

sales per day were determined of $11920.00. Thls was mult ipLled by the 30 days

olen for business in December, 1981 which resulted ln gross sales of $57r600.00.

The auditor then determined gross sales for December, 1980 using a consumer

price index of 10.7 percent. Thls was done in order to make a comparison to

gross sales reported. The auditor determined gross sales at the December, f980

prlce l -evel to be $52,033.00. Pet i t l -oner reported gross sales durlng the same

period of $36r660.00 based on i ts recorded gross saLes. The auditor determlned

a margin of error in report lng gross sales of 4L.9 percent.  Pet i t loner reported

gross sales of $859 rO73.00 during the audit period to whlch the auditor appl-Led

the 41.9 percent margin of error.  Adjusted gross sales were thereby determined

of $1,2I91025.00 during the audit  per iod and taxable sales lncJ-udLng sales tax

were determined of $8391980.00 at the 68.9 percent rate of taxable sales. Thts

was dlvided by 108 percent t,o determine taxable eales of $777 '693.00 for the

audit  per iod. The auditor deducted $601,823.00 ln taxable sales reported by

petiti-oner during the same period and determined additlonaL taxable sales of

$ 1 7 5 , 8 7 0 . 0 0  a n d  t a x  d u e  t h e r e o n  o f  $ 1 4 , 0 6 9 . 6 0 .

The audit  results also included use tax due of $469.04 on expense purchases

and over and undercol l -ect lons of sales tax of $234.87. These i tems, however,

are not at lssue.
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6. The audltor,  in deduct ing taxable sales reported by pet l t loner,

understated those sales by $20r000.00. He conceded therefore that pet l t ionerrs

sales tax l labl l i ty shoul-d be reduced by $1r600.00.

using

would

7. Petltloner argued that if the same method of cal-culation was made

taxabl-e sales instead of gross sa1es, no additlonal- sales tax llabillty

be due. These calculat lons are as fol lows:

Taxable sales both days (6 314 hrs. ea. d"y)
Taxable sales average for one day (6 3/4 hrs.)
Taxable sales average for one hour
Taxable sal-es average for a ful l  day (L0 Llz hrs.)  827.6L

$  1 ,064 .11
532.06
78 .82

Taxable sales for Dec. 1981 (30 days)
Dec.  1981 Pr ice  Leve l

( $ 2 4 , 8 2 8 . 3 0  d i v i d e d  b y  1 . 1 0 7 )
Taxable sales reported for Dec. 1980

24,828.30

22,428.261
26,428.26

8. Pet i t loner further argued that the audltorrs observat ion of a hlgh

volume of meat sold by the pound applied to December 1980 as well ag December

1981. I f  a comparison lras to be made to sales reported, the result  of  the

actual observatlons should be applled; namely the original taxable sales

percentage o f  43 .25  percent .

It was reasoned by petitloner that even though gross sales increased by

the method of audlt, this lncrease had no bearing on taxable sales.

CONCLUSIONS OF LAI,J

A. That sect ion l f38(a) of the Tax Law provldes for the use of external

indices to deternine taxable sales recelpts when an exact amount of tax due

cannot be determined from infornation available.

B. That petitioner dld not malntaln records sufficient for the determlnation

of an exact amount of its taxable sales receipts. The audlt nethod enployed by

This calculat ion includes sales tax.



the Audit Divlsion

therefore proper.

N . Y .  S  . 2 d  4 1 . )

of observing the

-5-

actual

v .  S ta te

belng made

Connnl-ssion r

sales

Tax(Chartair ,  Inc.

by petittoner ltaa

6 5  A . D . z d  4 4 ,  4 r L

That the audl-tor for the Audit DlvlsLon, however, in hls extrapolatl-on of

its observations failed to consider that December, 1980 sales had the same

characteristlcally hlgher voluae of meat sold by the pound as did Decemberr

1981. Further,  i f  any increase to gross sales ls warranted, that increase Ls

due to nontaxable meat sold by the pound. The audit results therefore ehould

have ref lected the taxable sal-es percentage of 43.25 percent as observed on the

increased gross sales determined.

C. That the appl-ication of the taxabLe saLes percentage aa concl-uded ln

"B" above results ln no additlonal taxable sales. The additionaL sales tax of

$14'069.60 deternined by the audLtor ls hereby cancel led. The addlt lonaL ealee

tax of $234.87 based on col lectton errors and use tax of $469.04 on expense

purchases is sustained.

D. That the pet l t ion of CoraL Del icatessen & Restaurant,  Inc. is granted

to the extent lndlcated ln ConcJ-usion "C" above; that the Audit Divlsion ls

directed to accordingl-y nodify the Notlce of Determlnation and Demand for

Payment of Sales and Use Taxes Due issued llay 12, L982; and that, except as ao

granted, the pet l t ion Ls in al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

JUL $ 1 1984 .--<-dJa-^C!--d) C&u--
PRESIDENT



P 440 977 338
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIOEO_
NOT FOR INIERNATIONAL MAIL

(Scc Rcttct''c)

P 440977 337
RECEIPT FOR CERTIFIED MAIL

NO INSUMNCE COVERAGE PROVIDED_
NOT FOR INTERNATIOI.IAL IIAIL
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