
STATE OF NEW YORK

STATE TAX COMIIISSION

fn the Matter of the Petition
o f

Club Caribbean of Rochester,  Inc.

for Redeternination of a Deficiency or Revislon
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/ r l  76-2/ 28/79 .

State of New York )
s s .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes
of the State Tax Comission, that he is over 18
9th day of November, 7984, he served the within
mail upon Herbert N. Stern, the representative
proceeding, bV enclosing a true copy thereof in
wrapper addressed as fol lows:

and says that he is an erployee
years of age, and that on the
notice of Decision by certif,i

of the petitioner in the within
a securely sealed postpaid

AtrTIDAVIT OT MAITING

Herbert N. Stern
El l iot t ,  Stern & Calabrese
One E. Main St.
Rochester,  l [Y 14614

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
9th day of November, 1984.

ized to adrnini
pursuant to Tax law section 174



STATE OT NEhI YORK

STATE TN( COHUISSION
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AFUDAVIT OF }IAILINC
for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /  1 /76-2 /28 / tg  .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is as eq'loyee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
nail upon Club Caribbean of Rochester, Inc., the petitioner in the within
proceedinS, bY enclosiug a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

CIub Caribbean of Rochester,  Inc.
20 Lake Ave.
Rochester,  NY 14608

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

said addressee is the petitioner
said wrapper is the last known address

Sworn to before ne this
9th day of November, 1984.

rized to a ister oaths
pursuant to Tax w sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1984

Club Caribbean
20 Lake Ave.
Rochester,  NY

of Rochester,  Inc.

14508

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) ff38 of the Tax Law, a proceeding in court to revi-ew an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice law and Rules, and nust be conrmenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building //9, State Campus
Albany, New York 72227
Phone /f (518) 457-2a7a

Very truly yours,

STATE TAX COIII{ISSION

Petitioner t s Representative
Herbert  N. Stern
El l iot t ,  Stern & Calabrese
One E. Main St.
Rochester,  NY 14614
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

cLuB CARTBBEAI{ 0F ROCHESTER, rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, L976
through February 28, 1979.

DECISION

Peti t ioner,  Club Carlbbean of Rochesterr Inc.,  P.0. Box 9544' Mldtown

Plaza, Rochester, New York 14608, filed a petition for revlsion of a determlnation

or for refund of sales and use taxea under Articles 28 and 29 of the Tax Law

for the perlod March 1, 1976 through February 28, L979 (Fil-e No. 30287).

A snall claims heari.ng was held before John F. Koagel, Hearing Officer, at

the offlces of the State Tax Comrnission, One Marine l4idland PLaza' Room 1300'

Rochester, New York, on March 8, 1983 at 2:45 P.M. and continued to its conclusion

at the same locat ion on December 6, 1983 at 9:15 A.M. Pet i t ioner appeared by

Herbert  N. Stern, Esg. r  John Bouchard, Esq. and Bert  D. But ler,  C.P.A. The

Audit Divlsion appeared by John P. Dugan, Esq. (Thonas C. Sacca, Esq., of

counse l ) .

ISSUES

I. Whether petltloner, Club Caribbean of Rochester, Inc., is an exemPt

organizat ion under sect ion 1116(a)(4) of the Tax Law.

II. Whether petitioner ls requi.red to coll-ect sales tax on lts dues and

door charges.

III. Wtrether the AudLt Dlvislon correctly determined the sales tax llablJ-lty

of pet i t loner.
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FINDINGS OF FACT

1. On February 20, 1980, as the result of an audlt' the Audit Dlvislon

tssued a Notice of Determlnatlon and Dernand for Paynent of Sales and Use Ta:res

Due against the Club Caribbean of Rochester,  Inc. assessing $11r604.60 ln tax

due plus interest for the perlod March 1, 1976 through February 28, L979. Sald

notice was tlmely issued pursuant to signed consents that extended the statutory

period of l in i tat ion to March 20r 1980.

2. On Januarl  30, L979, pet i t ioner,  CIub Caribbean of Rochester,  Inc.e

recelved Federal income tax exempt status as a soclal welfare organlzatlon

under sectlon 501(c)(4) of the InternaL Revenue Code. E:<enpt status as an

exempt organization under sectlon 1116(a) (4) of the New York State Sa1es and

Use Tax Law has not been granted to petitioDerl although petitloner alleges

that an appllcatlon therefor has been flled.

3. Petitioner has operated slnce 1969 as a menbershlp corporatlon. Said

corporation is governed by a nine nember board of elected representatives. It

l-s this board that Jointly makes pollcy decisLons for the petitioner; although,

all of the clubrs members have an opportunity to voice thelr opinion on sald

declslons at open meetings which are held on a monthly basls. Only one board

member, Stanley R. Georger the clubrs preeidentr recelveS a salary.

4. Pet i t lonerrs organlzat lonal purposes, as set forth ln the Cert l f lcate

of Incorporation under paragraph two, are as follows:

rrThe purpose of the assoclation shall be to promote the frlend-
shlp of lts members; to inculcate ln then a high sense of loyalty to
each other; to stlmulate their intellectual advancementr and to hold
meetlngs and social gatherings for the better reaLLzation of the
above named purposes; to cuLtivate Eocial lntercourse among lts
members who are of West Indian heritage and background; to establieh
a center of work and interest for the members ln order to lmprove
thelr health, physlcal and mental conditlon and to pronote frlendshlp'
sociabillty and culture among its members; to establish funds to
promote the educational advancement of its members and their chtldren.rt
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5. Petitioner has regular functions at its facllltLes which lnclude free

food nights, dances (with muslc provlded) and ceLebratlons. Full-tlme members

pay a $50.00 lnltiation fee and $4.00 per month membership dues for whLch they

recelve full nenbershlp privlleges. Non-members are assessed a $2.00 door

charge for admission to pet i t ionerrs faci l - i t ies. Said asseasment pet l t loner

conslders a temporary membershlp fee. The payment thereof entitles the non-membere

to full membership privlJ-eges for one month, thus enabling them an opportunity

to declde whether or not full-tine membership ls desired. SaLes tax wae

neither col lected nor remit ted on the dues or door charges.

6. Pet i t ionerts faci l i t les contain a bar and kl tchen. Food 1g served

buffet style from a window ln the kltchen. There ls no dlnlng room or banquet

room ln pet l t ionerrs facl l l t l -es.

7. The dues and door eharges collected by petltioner lrere used for

butldtng upkeep, an annual Christmas party for senl-or cltizens' baskets for

needy persons, help for sick and needy members and glft scholarshlps for needy

students. No evidence or testimony was offered regarding the amounts expended

for such purposes.

8. Pet i t ioner engages in no pol l t lcal  act iv l t les.

9. On auditr petltionerrs bar sales and purchases were examined and the

bar sales were accepted as reported. The audLtor then transcr ibed pet i t ionertg

sales Journal as no tax was collected or renltted on the dues and door charges

which the auditor deened taxable. The sales Journal reflected four categorlee

of  sa les ,  i .e . ,  bar ,  door  charges ,  dues  and par t les .

The auditor consldered petltloner to be a social club not exenpt from

the payment or collectlon of sales and use taxes. The audLtor deened that the

dues which pet i t ioner col lected in the amount of $4r770.00 were taxable under
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sectlon 1105(f) (2) ot the Tax Law and computed a tax due thereon of $333.90.

In addltion, the audltor deemed that the door charges in the amount of $161,010.00

were taxable adnlssion charges under section 1105(f) (1) of the Tax Law and

conputed a tax on said charges of $1Lr270,70. The tax asserted due for dues

and adnisslon charges total . led $111604.60r which ls the total  tax aasessed on

the Not ice referred to in Finding of Fact rr l t r .

10. Petitioner malntalns that since lts operations consist of promoting

West Indlan culture and carrying on of charitable purposes wlth al-l funds being

used for sai.d purposes, it is an organizatton exempt from the collection and

payment of sales and use taxes, particularly wlth respect to the duee and door

charges.

11. PetLtloner produced no evidence at the hearlng to show that the

amount,s of the dues and/or door charges determined by the Audit Dl-vleion were

inaccurate.

CONCLUSIONS OF LAW

A. That sectlon 1116(a) (4) of the Tax Law exempts from sales and use tax

"(a)ny corporat lon, associat ion, t rust,  or cotrmunity chestr fund or foundat ion,

organized and operated excl-uslvely for rellgious, charltable, sclentiflc,

test lng for publ lc safety,  l i terary or educat ional purposes.. ." .

B. That an organlzation must prove that it is organized as well as

operated for one or more of the enumerated exempt purposes. Wtrether an organl-

zation ls organlzed for one or more exempt purposes ls dependent on the provlslons

of the organizLng documents. [20 NYCRR 529.7 (b)(2) and, 529.7(c).1

C. That the certlflcate of lncorporation of the Club Carlbbean of Rochestert

Inc. indlcates that the Club Caribbean of Rochester, Inc. does not meet the

organlzational test pursuant to 20 NYCRR 529.7. The Club Caribbean of Rochester'
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Inc. ls therefore not an organlzation exempt from salee and uae tax under

sect ion t f16(a) (4) of  the Tax Law.

D. That sect lon 1105(f)(2) of  the Tax Law Lmposes a tax on i l ( t )he dues

paid to any social or athletic club ln this state tf the dues of an actlve

annual member, exclusive of the lnitlatlon fee, are Ln excess of ten doll-are

per year, and on the initiatlon fee al-one, regardless of the amount of duesr lf

such  in i tLa t i -on  fee  is  in  excess  o f  ten  do l la rs . . . t t .

E. That the term Itclubtt means any entity which ls composed of persong

assoclated for a cornmon objectlve or conmon activLty. A social club ie any

cl-ub whlch has as a materlal- purpose or activity the arranging of perlodic

dances, dlnners, meetings or other functions affording its members an

opportunlty of congregating for soclal interrelationshlp. [20 NYCRR

5 2 7 . t l ( b )  ( 5 )  ( 1 )  a n d  s 2 7 . L l ( b )  ( 6 ) .  l

F. That the Club Caribbean of Rochester, Inc. ls a soclal club as said ls

def ined in 20 NYCRR 527.I l (b).  The ini t iat lon fee of $50.00 for membershlp in

the Club Caribbean of Rochester, Inc. is accordingly subject to sales tax

pursuant to sect lon 1105(f)  (2) of  the Tax Law.

G. That sect ion 1101(d)(6) of the Tax Law def lnes the term duee as "(a)ny

dues or membership fee lncJ-udlng any assessment, irrespective of the purpose

for which made, and any charges for social . . . .pr lv i leges or facl l l t ies.. . rr .

H. That since the dues paid by a member to the Club Carlbbean of Rochestert

Inc. are in excess of ten dollars in the aggregater said dues are aleo subJect

to sales tax pursuant to sect lon 1105(f)(2) of  the Tax Law.

I. That section 1105(f) (1) of the Tax Law lmposes a salea tax on "(a)ny

admission charge where such admission eharge Ls ln exeess of ten cents to or

fo r  the  use  o f  any  p lace  o f  amusement  in  th ls  s ta t€ . . . r r .  Sec t lon  1101(d) (10)
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of the Tax Law defines place of amusement as any place where any facillties for

entertainment or amusement are provlded.

J. That the door charges of the Club Caribbean of Rochester, Inc. to

non-members constitute an adnission charge within the meaning and intent of

sect ion I105(f)  (1) of  the Tax Law.

K. That the audit of the Audit Dlvision was performed ln accordance wlth

sectlon 1138 of the Tax Law and petitloner failed to show where the amounte of

dues and door charges determlned by the Audit Divislon were incorrect.

L. That the petitlon of the Club Carlbbean of Rochester, Inc. is denied

and the Notice of Determination and Demand for Paynent of Sal-es and Use Taxee

Due issued February 2O, 1980 ls sustalned.

DATED: Albany, New York STATE TAX COMI'IISSION

N0v 0 e 1994
PRESIDENT
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