
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 2L, 1984

C.A. t .  Restaurant ,  fnc.
dlbla The 0ther End
149 Bleecker  St .
New York, NY 70072

Gentlenen:

P1ease take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be comrenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9, State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COI'IMISSION

c c : Petitionerr s Representative
Joseph 0. Giaimo
Giaimo & Vreeburg
118-21 Queens Blvd.
Forest  Hi l1s,  NY 11375
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ions

of

c.A.L. RESTAURAIII ,  rNC.
dlbla TI{E OTHER END

for Revlslon of Determinations or for Refunds
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod Septenber 1,
1974 through August 31, L979,

Pet i t ioner,  C.A.L. Restaurant,  Inc.,  d/bla The Other End' 149 Bl-eeker

Street,  New York, New York 10012, f i led pet l t ions for revisLon of deterninat lons

or for refunds of sal-es and use taxes under Artlcles 28 and 29 of the Tax Law

for the perLod September 1, L974 through August 31, 1979 (Fl le No. 33743).

A formal hearing was held before John F. Koagel, Ilearl-ng Offlcer, at the

offices of the State Tax Conrmlsslon, Roon 65-51, T\yo l,lorld Trade Center' New

York, New York 10047, on I ' Iay 10, 1983 at 2245 P.M. and cont lnued to l ts concluslon

on June 8, 1983 at 10:30 A.M. wtth al- l -  br lefs to be submitted by Septerrber 5,

1983. Petitioner appeared by Joseph O. Glaimo, Esq. The Audlt DLvl-slon

appeared by John P. Dugan, Esq. ( Irwln Levlr  Esq. r  of  counsel) .

ISSUES

I. Wtrether the five year audLt perlod at lssue is excessive in llght of

the 3 year statute of linitations and whether it was proper for petitioner to

be required to retaln books and records for the full five year perlod.

II. Whether the audit perforned by the Audit Divislon based on the markup

of purchases rras proper.

III. Wtrether a pa)rnent of $6,942.63 covering a partial- pa)rnent for the

sales tax quarter December 1, 1977 through February 28, 1978 was actually made.



' -2-

FINDINGS OF FACT

1. Pet i t ioner,  C.A.L. Restaurant,  Inc. d/bla The Other End, operates a

bar and restaurant featurLng l-ive entertainment nlghtly. Ttre bar and restaurant

portlon of the buslness, whlch sells food, llquor and wine by the drlnk'

draught and bottLed beer, Ls separate from the entertainment area whlch has

tables and chalrs for a capaclty of 200 people, a servlce bar and a stage for

the performers. Ttrere are trro shows per nLght begLnning 9:00 p.m. and midnlght;

admisslon ls charged. Food and drlnks of all klnd are sold to patrona ln the

entertalnment area during showtlme. Prlor to June 1, 1975, petltioner offered

no entertainment.

2. a) A fleld audlt of petttlonerts books and records was conrmenced

during the month of November, 1977.

b) A Consent Extending Pertod of LlnltatLon for Assessment of Sales

and Use Taxes under Arttcles 28 and 29 of the Tax Law (herelnafter referred to

as a ffConsentrr) dated December 9, L977 was executed on behalf of petltloner by

DaLe R. Lind, v lce presLdent.  Sald consent extended the t ime to asaesa saLes

and use taxes for the perlod September 1, 1974 through August 31, L977 to

December 20, 1978.

c) A second consent dated October 31, 1978 and receLved by the Department

of Taxatlon and FLnance on November 20t 1978 was executed on behalf of petltloner

by Paul Col-by' president. Thls consent al-so extended the time to assesa sales

and use taxes for the perlod September 1, L974 through August 31, L977 to

December 20, 1978, thus dupl lcat ing the f l rst  consent.

d) On December 19, 1978, petltloner waa lssued a Nottce of DetermlnatLon

and Demand for Paynent of Sales and Use Taxes Due covering the perlod September I,

1974 through Novenber 30, 1976 for baslc tax ln the amount of $46,715.81 plus
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penal-ty and interest. The estLmated assessment was lssued because of the

inpending explration of the statute of llnltatlons. The assessment had been

computed by applying narkups of 200 percent and 400 percent to food and beverage

purchases respect ivel-y,  arr iv ing at taxable sales of $143 1622.00 per quarter

from which quarterl-y taxable sales reported on saLes and use tax returns flled

were deducted, and applyLng the 8 percent tax rate thereon. In addltlon, the

Notice was issued based on the assertlon of the Audtt Dlvlslon that petltloner

had lnconplete records for October and November, L977 and that there were no

cash receipcs or disbureements recordse guest checks, reglster tapes or admlsslon

tLckets aval lable pr ior to December, L977.

e) A thlrd Consent dated Decenber 18, L979 and received by the Department

of Taxation and Flnance on the same date nras executed on behalf of petitioner

by Dale R. Llnd. Thls Consent extended the tl.ne to assess the period Septenber 1,

1974 through August 31' L979 to June 30, 1980.

f) A fourth Consent dated June 4, 1980 and recelved by the Department

of Taxatlon and Fl-nanee on June 16, 1980 was executed on behal-f of petJ-tioner

by Dale R. Llnd. This Consent extended the time to assess the perlod Septenber L,

1974 t intough August 31, 1979 to December 31, 1980.

g) A fifth and fl-nal Consent dated November 20, 1980 and recelved by

the Department of Taxation and Finance on December ll, 1980 lras executed on

behalf of petitioner by PauJ. CoLby. Thls Consent extended the tlme to assess

the perlod Septenber 1, L974 through August 31, 1979 to l iarch 30, 1981.

h) On March 25, 1981 petltloner was lssued a Notlce of Deternlnatlon

and Demand for Payment of Sales and Use Taxes due covering the period December 1,

L976 through August 31, L979 for basic tax ln the amount of $31rL25.97, PLus



interest. Ttris Notice was lssued as a result of the conpletl.on of the field

audit  of  the ent ire period'  Septenber 1, 1974 through August 3L'  1979.

i) On Aprll 18, 1981 a Notlce of Assessment Revlen was lssued to

petitloner. Thls notLce reduced the assessment lssued on December 19' L978

(see "dtt above) for the perLods September 1, L974 to November 30' 1976 to baeic

tax of $19,980.73, plus lnterest (no penalty).  I t  was also issued as a result

of the completion of the fteld audlt of che entlre perlod Septenber I' 1974

through August 31, 1979.

3. The audit  of  pet i t lonerts records consisted f i rst  of  plcklng a base

perlod, which was December 1, L977 through August 31, L978, as the Audtt

Dlvis lon fel t  that petLt lonerrs records were most compLete for thls perlod.

Based upon the prices and slzes of dtlnks supplled by enployees of petl-tioner,

purchase invoices for February and llarch of 1.978r a shot glass analysis conducted

Ln March of L979 and a general revlew of food menu prlces and food purchase

prices, the folLowing markups were deternined: food - L25 percent; llquor and

wine - 220.L73 percent and beer -  272.484 percent.  Appl lcat ion of these

markups to the purchases avallabLe for sale for the base perlod of December l,

1977 through August 31'  1978 resulted Ln food sales of $80'453.84, l lquor and

wl .ne  sa les  o f  $1471011.15  and beer  sa les  o f  $115,608.48  fo r  to ta l  beer ,  w ine ,

llquor and food sales of $3431073.47. Wtren addtng the beer, wine, llquor and

food sales to admissLon charges in the amount of $152,193.30, whlch had been

accepted by the Audit Dlvlslon as reported by petltloner, total audited sales

for the base period were determined to be $495,266.77. As taxable sales had

been reported in the amount of $423,3L7.19 for thls perlod, addLt lonal taxable

sales were determlned to be $711949.58 for the base period.
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The resuLts reflected by the audit of the base perlod December l, L977

through August 31, 1978 wete proJected over the entlre audlt period as follolts:

a) For the perlod June 1, L975 through August 31, 1979 a baee
period margin of error of 16.997 percent was computed (addltlonal
taxable sales of $2t,949.58 divided by reported taxable sales of
$ 4 2 3 , 3 1 7 . 1 9 ) .

b) For the period September 1, 1974 through May 31'  1975' ae
petitioner dld not have admlsslon charges, the margln of error was
cortrputed without the $1521193.20 included ln the denonlnator. Thls
resulted ln a margin of error for thl.s period of 26.538 percent
( $ 7 1 , 9 4 9 . 5 8  d i v l d e d  b y  $ 2 7 1 ,  1 2 3 . 8 9 ) .

In arrlvlng at the above audited sales the markups lrere computed by

alLowing a 15 percent splllage all-owance for llquor drlnks and draught beer

(nost wlne was sold by the bottle), a lL ounce servlng was consLdered for

llquor drlnks and a 2\, ounce servl-ng was considered for cordlal-s and after

dinner drinks. Also, the purchases available for sale used for the base perlod

incLuded the total purchases less food, ll"quor, wlne and beer supplled to

employees and entertainers ln the total  a,mount of $10r853.28.

Use tax on the ltquor, wLne and beer supplied to enployees and enter-

talners was assessed at cost; appllcable marglns of error calcul-ated on base

perlod sales were computed at 1.01 percent to be applled to taxable sales for

the perl.od June 1, 1975 through August 31, 1979 when entertalners were enpLoyed

and .922 percent for the period of September 1, 1974 through May 31, 1975 when

entertalners were not enployed.

Use tax in the amounts of $331.77 and $2,0t8.01 were determined due on

expense purchases and flxed assets respectively for the entire perlod under

audl-t.

An over and under collectlon test of gueet checks for a sLx day perlod

was conducted and resul-ted in an additlonal margln of error for eales tax

co l lec t lons  o f  2 .796 percent .



Petltionerrs sal-es tax return for the quarter December 1, 1977 through

February 28'  1978 conputed tax due Ln the amount of $111411.52, however the

Department of Taxatlon and Flnance has a record of payments totalling only

$4r468.89 whtch leaves a tax def lcLency of $61942.63 for thls perlod.

The Audlt Dlvislon determined petLtlonerts sales tax llablltty to be

$46,842.36 and a use tax l labl l l ty of  $4,264.34 for a total  tax l lablLi ty of

$51,106.70 for the ent lre audlt  per iod as a result  of  al l  the above mentioned

ad jus tments .

4. Petitioner asserted that the flve year audlt perlod rras exceseLve as

the audlt perlod should be no longer than three years and that lt was not

proper for the Audit Divlslon to request records to audLt prlor to the "normal"

three year audit perlod. Petitloner also asserted that lt lras not proper to

proJect,  with the use of a base period, addlt ional taxable sales over the

entlre audit perlod due to the fluctuating cost of llving and the effect lt

woul-d have on petitlonerrs purchase prices and sales prices. A sunmary of al-1

dall-y sales for the days when entertaLners performed on petltlonerfs premises

was produced to show that thorough and compl-ete records were kept. Sald sumary

for a particular d,ay showed the dater name of performer, amount paid to the

performer, amount recelved at the door, proflt or loss from admisslons, food

and beverage sales ln the showroom, percentage of attendance based on house

capaclty, number of tlckets sold and average anount spent per show patron.

5. It was alleged by the Audlt Division that at the outset of the audl-t

many records rilere not made available to the audltor (see Finding of Fact tr2dr').

llowevet, lt was the testimony of two officers of petltioner that al"l recorde

requested were furnlshed.
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6. The orLginal auditor left the enploy of the Audit Dlviel-on prlor to

the completion of the fleld audit. A replacement audltor and hls team leader

co'mp]-eted the audit 1n l-ate 1980 and early 1981. The replacement audltor was

not, at the hearl-ng to testify, however the team leader testifled that he had

vlslted the prenises of petltloner on severaL occaslons to asslst wlth the

audlt, but never observed the operatlon of petitloner during buslness hours.

7. Wlth regards to the audlt perfonned:

a) PetltLoner asserted that the food markup should have been
100 percent rather than the 125 percent determined by the Audit
Divlsion. There ltas no documentary evldence produced to suPPort
t h l s .

b) Petitloner presented a sumaty of its analysls demonstrating
that a reductlon shoul-d be made ln the llquor and wlne markup to com-
pensate for cocktall drlnks sold. The analysls centered around the
fact that certain brands of l-l.quor were purchaeed for cocktalls and
summarized that $229.65 should be deducted fron the test perlod
llquor and wine sales (February and March, 1978).

" c) Petltloner all-eged that for every four or flve drinks sold a
free drLnk is given away (terned a buyback). Thls wae estlmated
based on pet l t ionerrs pol lcy that a patron gets a free dr lnk for
every three purchased, but considers that not all patrons have drinke
ln nultipl-es of three. Petitloner stated aLso that a llberal free
pouring of lLquor drlnks nae encouraged as a matter of poltcy.
Petltioner cl-aims that lt has always trled to build the buslness to
capacity agalnst the perll-s of rising prlces of merchandlse and
entertainment, thus these pollcles were always ln effectl especlally
prior to the perlod when entertalnment was provlded and petltloner
was flrst trylng to get establ-lshed.

d) Petitloner contended that the results of the slx day over
and under sal-es tax collection test did not reflect a migsing guest
check ln the amount of $4.10. This, when taken into conslderatl-ont
would reduce the margin of error from 2.796 percent to 1.5048 percent.

8. Petitioner flled Lts saLes tax return for the quarter of December 1,

1977 through February 28, 1978 ref lectLng taxable sales of $L42r644.00 whlch

would yield a tax due of $11r41L.52. The Department of Taxat lon and Flnancefs

records reflect that two pa)ments were made, one in the amount of $1 t987.60

processed with the Departmentts deposit serlal- number of 77436521 and the other
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ln the amount of $21481.29 proceseed !d.th the Departmentfs ser ial  number of

77OL6767. There is no record ln the Department of paynent of the balance of

fi6r942.63. Although petltloner naintatns that this paynent waa made' as well

as all sales tax palments wlthin and wlthout the audit perlod, no documentary

evidence was produced at the hearLng to reflect such payment.

g. At the heartng, petltloner did not contest the anounta of use tax

assessed on beerr wine and llquor furnished to employees and entertal.ners'

expense purchases and flxed assets.

CONCLUSIONS OF LAW

A. That sect ion 1147(b) of the Tax Law provldes, in pert inent part ,

rr(E)xcept ln the case of a wLllful-ly false or fraudulent return with
lntent to evade the taxr no assessment of additlonal tax shall be
made after the explration of more than three yeara from the date of
the fil ing of a return; provldedr however, that where no return has
been f i led as provided by law the tax may be assessed at any t lme.. ." .

Sect ion 1f47(c) of the Tax Law further provldes, in pert lnent part ,

"Wtrere, before the explration of the perlod prescrlbed herein for the
assesament of an additlonal tax, a taxpayer has consented ln wrltLng
that such period be extended the amount of euch addl-tlonal tax due
may be determined at any tlne withln such extended perlod. The
perlod so extended nay be further extended by subsequent consents in
writing made before the expiration of the ext,ended perlod."

That wlthin the crLterla set forth Ln the Tax Law cited above, there

ls no such thing as an excessLve audlt perlod per se. Ilowever, the Notlce of

Determination and Demand for Payment of Sales and Use taxes Dre lssued December 19,

197ti because of the lnpending explratlon of the statute of llnltations ls not
/

va1ld and must be cancelled. The three year linltatLon in the Tax Law beneflts

and protects the taxpayer and the Audlt Dlvlsion should not be allowed to

clrcumvent this provision (grrtrtr 
". 

N* Y"rk St"t. , I99 Misc.

3 4 9 ,  a f f d . 2 7 9  L . D . 8 3 7 ,  a f f d .  3 0 4  N . Y .  6 5 1 ) .  F u r t h e r m o r e ,  l t  m u s t  b e  n o t e d

that the base period selected for testlng was December 1, L977 tlntough August 31'
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1978, thus records were avaiLable for at least that portlon of the assessment

lssued December 19, L978. In additlon, even after said assessment was iseued,

the Audlt Division obtalned consenta fron petltloner which purported to extend

the period already assessed. Moreover, the perlods covered by said aeaessment

lrere not lncluded 1n the second assessment lssued on March 25r 1981 but were

lncluded ln the NotLce of Assessment Review issued on Aprll 18, 1981 whlch was

after the extended assessment date speclfled in the flnal Conaent.

B. That the audit of petitlonerrs records utlllzing purchases was allowable

by vir tue of sect ion 1138 of the Tax Law since petLt ionerrs records were

inadequate to deteroine the exact tax due (Chart"ft, h". 
". 

S '

65 A.D. 2d 44).  The audlt  refLected a signl f lcant discrepancy ln pet l t lonerrB

sales records thus demonstratLng that they were lnsufficlent.

C. That $229.55 should be deducted from the test period ll.quor and wlne

sales (February and March, 1978) and that such markup should be adJusted for

same to alLow for cocktall sales.

That the 15 percent allowance for splllage to account for spl.llage and

buybacks for llquor and draught beer shoul-d be extended to cover bottled beer

breakage and buybacks; however, there was lnsufficient evldence produced at the

hearlng to justLfy a Larger percentage.

That the over and under saLes tax collectLon test be reduced fron

2.796 percent,  to 1.5048 percent to refLect the missing guest check ln the

amount of $4.10.

D. That petltioner has fall-ed to show that the payment (or paynents)

totallIng $6,942.53 was (or were) made agalnst the sal-es tax return for the

perlod November 1, 1977 through February 28, L978.
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E. That the Notice of Deternination and Demand for Paynent of Sales and

Uee Taxes Due dated December 19, 1978 ls cancelled in accordance with Concluslon

of Law "A" above; that the Notice of Determlnation and Denand for Pa;ruent of

Sal-es and Use Taxes Due dated March 25, 1981 is reduced in accordance wlth

Conclusion of Law ttCrt above, and except as so granted, sald Notice ie sustalned

and the pet i t ion of C.A.L. Restaurant,  Tnc, dlbla l t re Other End ls denled.

DATED: Albany, New York STATE TAX COMMISSION

sEP 21 1984
--QoMAtk

PRESIDENT
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