
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21, 1984

C.A . l .  Res tau ran t ,  I nc .
d/b/a The Other End
1/r9 Bleecker St.
New York, NY 10012

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revietr an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9, State Canpus
Albany, New York 12227
Phone il (518) 457-2a70

Very truly yours,

STATE TAX CO}I}fiSSION

Petitioner I s Representative
Joseph 0. Giaimo
Giaimo & Vreeburg
118-21 Queens Blvd.
Forest  Hi l ls ,  NY 11375
Taxing Bureau's Representative
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STATE OF NEW YORK
STATE TAX COMMTSSTON

ALBANY, NEW YORK 12?27

Septenber 21, 1984

C.A. t .  Restaurant ,  Inc.
d/b/a The Other End
149 Bleecker St.
New York, NY 10012

Gentlemen:

P1ease take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at tbe adninistrative level.
Pursuant to section(s) ff38 of the,Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission niy be insiituted only under
Article 78 of the Civil Practice law and Rules, and nust be conmenled in the
Supreme Court of the State of New York, Albany-County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refuad allowed io accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Buildiag /19, State Canpus
Albany, ilew York 12227
Phone tt (518) 457-2070

Very truly yours,

STAIE TAX COIIIfiSSION

Petitioner' s Repre*"ot"tio"
Joseph 0. Giaino
Giaimo & Vreeburg
118-21 Queens BIvd.
Forest Hil ls, I IY 11375
Taxing Bureauts Representative



STATE OF I{EW YORK

STATE TN( COMMISSION

In the Matter of the Petition
o f

C .A . t .  Res tau ran t ,  I nc .
d/b/a The 0ther End

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 /  L /7 4-81 3L/79 .

AIT'IDAVIT OF MAIIING

State of New York J
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of September, L984, he served the within notice of Decision by
certified mail upon Joseph 0. Giaimo, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Joseph 0. Giaimo
Giaimo & Vreeburg
118-21 Queens BIvd.
Forest  Hi l ls ,  NY 11375

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said ldrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
21st day of September, 1984.

pursuant to Tax



STATE OF

STATE TAX

I{EW YORK

cour{IssI0N

In the Matter of the Petition
of

C.A. t .  Restaurant ,  Inc.
d/b/a The 0ther End

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
e l l / 74 -8 /31 /7e .

State of New York ]
ss .  :

County of Albany I

David Parchuck, being duly sworn,
of the State Tax Commission, that he is
21st day of September, 1984, he served
cert i f ied mail upon C.A.t. Restaurant,
in the within proceeding, by enclosing
postpaid wrapper addressed as fol lows:

C.4. f , .  Restaurant ,  Inc.
d/b/a The Other End
149 Bleecker  St .
New York, NY 10012

deposes and says that he is an enployee
over 18 years of age, and that on the

the within notice of Decision by
Inc. d/b/a The Other End, the petitioner
a true copy thereof in a securely sealed

said addressee is the petit ioner
said wrapper is the last known address

AIT'IDAVIT OF UAITING

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

Snrorn to before me this
21st day of Septenber,  7984.

r ized to
pursuant to Tax la



.STATE

STATE

OF NE!il YORK

TAX COMMISSION

In the Matter of the Petitions

of

C.A.L. RESTAURANT, INC.
dlbla TIIE OTI{ER END

for Revislon of Determlnations or for Refunds
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Perlod Septenber 1,
1974 th rough August  31 ,  L979.

Pet l t ioner,  C.A.L. Restaurant,  Inc.,  dlbla The Other End, 149 Bleeker

Street, New York, New York 10012, fil-ed petltions for revlsion of determlnatlong

or for refunds of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period September 1, 1974 through August 31, 1979 (Fl le No. 33743).

A formal hearing was held before John F. Koagel, Hearlng Offlcer' at the

offl-ces of the State Tax Commission, Roon 65-51, Two trIorld Trade Center' New

York, New York L0O47, on May 10, 1983 at 2245 P.M. and continued to lts concluslon

on June 8, 1983 at 10:30 A.M. with al- l  br lefs to be subnlt ted by Septenber 5,

1983. Petltl-oner appeared by Joseph O. Gialmo, Esq. The Audit Dlvision

appeared by John P. Dugan, Esq. ( Irwin Levye Esq.,  of  counsel) .

rssuEs

I. Whether the fl-ve year audlt perlod at lssue is excesslve ln Llght of

the 3 year statute of l-inltatlons and whether Lt was proper for petltloner to

be required to retaln books and records for the full five year perl.od.

II. l ltrether the audLt performed by the Audit DLvlsion based on the narkup

of purchases hras profer.

III. Wtrether a pa)rnent of $6,942.63 coverlng a partial pa)'nent for.the

sales tax querter December l, 1977 ttrtough Februaty 28, 1978 was actually made.
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FINDINGS OF FACT

1. Pet i t ioner,  C.A.L. Restaurant,  Inc. dlbla f i re Other End, operates a

bar and restaurant featuring J-ive entertalnment nightly. Ttre bar and restaurant

portlon of the business, whlch sel-ls food, lLquor and wine by the drink,

draught and bottled beer, le separate from the entertainment, area whlch hae

tables and chairs for a capacity of 2OO people, a servlce bar and a stage for

the performers. There are tlro shows per nLght beglnning 9:00 p.n. and nldnlght;

admlssion is charged. Food and drlnks of all klnd are sold to patrone ln the

entertal-nment area durLng showtlne. Prlor to June 1, 1975, petltloner offered

no entertainment.

2. a) A ftel-d audlt of petltlonerts books and recorde was co"'menced

during the month of November, 1977.

b) A Consent Extending Perlod of Llnltatlon for Assesement of Salee

and Use Taxes under Articles 28 and 29 of the Tax Law (herelnafter referred to

as a "Consentrr) dated December 9, L977 was executed on behalf of petitloner by

Dal-e R. Llnd, vice president. Sald consent extended the tine to assess salee

and use taxes for the period September 1, 1974 through August 31, L977 to

December 20, 1978.

c) A second conaent dated October 31, 1978 and recelved by the Department

of Taxatlon and Finance on November 2O, 1978 nas executed on behalf of petltloner

by Paul Colby, presldent. Thls consent also extended the tlme to asseaa sales

and use taxes for the perlod Septenber 1, 1974 through August 31, L977 to

December 20, 1978, thus dupl lcat lng the fLrst  consent.

d) On December 1.9, L978, petltloner was issued a Notlce of DetermlnatLon

and Demand for Paynent of Sales and Use Taxes Due coverlng the perlod September I,

1974 through Novenber 30, 1976 fot baslc tax in the amount of $461715.81 plue
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penalty and lnterest. lhe estimated assessment was Lssued because of the

lnpending explration of the statute of llnltatlons. The asaeasment had been

computed by appl-ying markups of 200 percent and 400 percent to food and beverage

purchases respectlvely, arrlvlng at taxable sal-es of $143 '622.00 per quarter

from whlch quarterly taxable sales reported on sal-es and use tax returns flled

were deducted, and applylng the 8 percent tax rate thereon. In addltlon, the

Notice was issued based on the assertlon of the Audlt DlvLslon that petltloner

had incomplete records for October and November, 7977 and that there rtere no

cash recelpts or dlsbursements records, guest checks, reglster tapes or admleelon

tickets avail-abLe prior to December, L977.

e) A third Consent dated December 18, 1979 and receLved by the Department

of Taxatlon and Finance on the same date was executed on behaLf of petitloner

by Dale R. Llnd. This Consent extended the tlne to asseas the perlod Septenber 1,

1974 through August 31, L979 to June 30, 1980.

f) A fourth Consent dated June 4, 1980 and recelved by the Departnent

of Taxation and Finance on June 16, 1980 was executed on behalf of petitl.oner

by Dal-e R. Lind. This Consent extended the tlme to asseaa the perlod Septenber I'

1974 through August 31, L979 to Decenber 31, 1980.

g) A fifth and final Consent dated November 20, 1980 and recelved by

the Department of Taxatlon and Flnance on December 11, 1980 lras executed on

behalf of petitioner by Paul Col-by. This Consent extended the tlme to assess

the period Septenber 1, 1974 through August 31, L979 to lI,arch 30, 1981.

h) On March 25, f981 petltLoner nas lssued a Nottce of Determlnation

and Demand for Payment of Sales and Use Taxes due coverlng the perlod December I,

1976 through August 31, 1979 fot baslc tax in the amount of $31,L25.97'  plus
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lnterest. This NotLce was lssued as a result of the completlon of the fleld

audit of the entire perlod, Septenber l, L974 through August 31, 1979.

1) On Aprll- 18, 1981 a Notice of Assessment Revlew was issued to

petitloner. Thls notlce reduced the asseaament issued on December 19, 1978

(see ttdtt above) for the periods September 1, L974 to November 30, L976 to baelc

tax of $19'980.73, pLus lnterest (no penalty).  I t  was also issued ae a reeult

of the compl-etLon of the field audit of the entire period September 1, L974

through August 31r L979.

3. The audit  of  pet i t ionerrs records consieted fLrst  of  ptcklng a base

period' which was Decenber 1, 1977 xt^tough August 31, L978, as the Audit

Divl-slon fel-t that petltionerfs records were most complete for thls perl.od.

Based upon the prlces and slzes of drlnks supplied by enployees of petitloner,

purchase involces for February and March of 1978, a shot glass analysls conducted

ln March of L979 and a general revlew of food menu prlces and food purchase

prlces' the followi-ng markups were determined: food - I25 percent; llquor and

wlne - 220.173 percent and beer -  272.484 percent.  Appl icat lon of these

markups to the purchases avallable for sale for the base perlod of December 1,

1977 through August 31, 1978 resulted ln food sal-es of $80,453.84'  l iquor and

wine sa les  o f  $1471011.15  and beer  sa les  o f  $115,608.48  fo r  to ta l  beer ,  w lne ,

llquor and food sal-es of $343 1073.47. I,ltren addlng the beer, wlne, llquor and

food sales to admlssion charges ln the amount of $152,193.30, whlch had been

accepted by the Audlt Divlslon aa reported by petltionerr total- audlted sales

for the base period were determined to be $4951266.77. As taxable sales had

been reported ln the amount of $423r3L7.19 for thls perlod, addit tonal taxable

sales were deternined to be $7I,949.58 for the base perlod.
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The results reflected by the audlt of the base perlod December 1r L977

through August 31, 1978 were proJected over the entlre audit perlod as followe:

a) For the perlod June 1, L975 through August 31, 1979 a base
perlod margin of error of 16.997 percent lras computed (addltlonal
taxable sales of $71,949.58 divlded by reported taxable sales of
$ 4 2 3 , 3 1 7 .  1 9 )

b) For the perLod September 1, 1974 through May 31, 1975' as
petitioner did not have admisslon charges, the nargin of error was
computed without the $I52rI93.20 lncLuded ln the denomlnator. Thls
resulted ln a nargin of error for thLs perlod of 26.538 percent
( $ 7 1 , 9 4 9 . 5 8  d l v i d e d  b y  $ 2 7  1 , 1 2 3 . 8 9 ) .

In arriving at the above audited sales the markupa were conputed by

allowing a 15 percent splllage allowance for llquor drlnks and draught beer

(most wine was sol-d by the bottle), a LL ounce serving was congidered for

llquor drlnks and a 2N ounce servJ-ng was consldered for cordlals and after

dlnner drinks. ALso, the purchases available for sale used for the base perlod

incl-uded the total purchases less food, liquorr wlne and beer suppLied to

enployees and entertalners ln the total-  anount of $101853.28.

Use tax on the llquorr wine and beer supplied to enpl-oyees and enter-

taLners was assessed at cost; appllcable marglns of error calculated on base

peri.od sales rrere computed at 1.01 percent to be applled to taxabl-e sales for

the perLod June 1, 1975 through August 31, 1979 when entertainers nere enployed

and .922 percent for the perl-od of September 1, 1974 through May 31, 1975 when

entertainers rrere not employed.

Use tax in the 4mounts of $331 .77 and $2,018.01 were determlned due on

expense purchases and flxed assets respectlvely for the entlre perlod under

audit .

An over and under col-lection test of guest checks fot a slx day perLod

was conducted and resulted in an additional nargln of error for saLes tax

coL l -ec t lons  o f  2 .796 percent .
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Peti t ionerrs sales tax return for the quarter December 1, 1977 through

February 28, 1978 conputed tax due ln the amount of $111411.52, however the

Department of Taxatlon and Flnance has a record of paynents totall-lng only

$4r468.89 whtch l-eaves a tax def l-c lency of $6,942.63 for this perlod.

The Audit DLvision determLned petltLonerrs eales tax ltablllty to be

$46,842.36 and a use tax l" labl l l ty of  $4,264.34 for a total  tax l tabl l l ty of

$511106.70 for the ent ire audlt  per lod as a result  of  al l  the above mentloned

adjustments.

4. Petitloner asserted that the flve year audlt perlod was exceasive ae

the audLt perlod should be no longer than three years and that Lt nas not

proper for the Audtt Divtslon to request records to audit prlor to the 'rnormalr'

three year audl.t perlod. Petltloner also asserted that lt was not proper to

proJect, wlth the use of a base period, addltional taxable sales over the

entire audit perlod due to the fluctuating cost of llvlng and the effect lt

would have on petitionerrs purchase prices and sales prLces. A surnmary of all

daiLy sales for the days when entertalners performed on petltlonerte premLsee

was produced to shorr that thorough and complete records were kept. Sald surnnary

for a particular day showed the date, name of performer, amount paid to the

performer, amount received at the door, profit or loss fron admlssLons, food

and beverage sales in the showroom, percentage of attendance based on house

capacltyr nurnber of tlckets sold and average amount spent per show patron.

5. It was alleged by the Audlt Divl.slon that at the outset of the audlt

many records were not made avaLlable to the audltor (see Flndl.ng of Fact tt2dtt).

However, lt was the testtmony of two officers of petitloner that all records

requested were furnl-shed.
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6. The original audltor left the enploy of the Audlt Division prior to

the conpletlon of the flel-d audlt. A replacement auditor and hls team leader

completed the audit in Late 1980 and early 1981. The replacement audltor was

not at the hearlng to testlfy, however the team leader testlfled that he had

visl-ted the prenises of petitloner on several- occaslons to asslst wlth the

audit, but never observed the operatlon of petitioner during busLneas hours.

7. I{lth regards to the audlt performed:

a) Petltloner asserted that the food narkup should have been
100 percent rather than the L25 petcent deternined by the Audlt
Divlsion. There rilas no docuuentary evidence produced to support
t h i s .

b) Petitloner preaented a sunmary of lts analygis demonstratlng
that a reductlon should be made 1n the J-Lquor and wlne markup to com-
pensate for cocktail drlnks sold. The analysis centered around the
fact that certaln brands of lLquor lrere purchased for cocktal.le and
sunnarized that $229.65 should be deducted from the test perlod
llquor and wlne sales (February and March, 1978).

c) Petttloner alleged that for every four or flve drlnks soLd a
free drink is given away (terued a buyback). Ttrls was estlmated
based on pett t , lonerrs pol icy that a patron gets a free dr ink for
every three purchased, but consLders that not all patrons have drlnks
Ln nult ip les of three. Pet i t ioner stated also that a l lberal  f ree
pourlng of liquor drinks lras encouraged as a matter of pollcy.
Petltioner clalms that lt has aLways trled to bull-d the buslneas to
capacity agaLnst the perils of rLsLng prlces of merchandlee and
entertalnment, thus these pollcles were always ln effect; eepeclally
prlor to the period when entertalnment was provlded and petLtLoner
was f i rsr t ry lng to get establ lshed.

d) Petltioner contended that the results of the six day over
and under sales tax colLectlon test dld not reflect a missing guest
check in the amount of $4.10. This, when taken lnto conslderatlon,
would reduce the margin of error fron 2.796 percent to 1.5048 percent.

8. Petitioner ftl,ed lts sales tax return for the quarter of December I'

L977 through Februaty 28, L978 refLecting taxabl-e sales of $L42r644.00 whlch

would yieJ-d a tax due of $11'411.52. The Department of Taxat lon and Financera

records reflect that tlro pa)rnents were made, one in the amount of $1 1987.60

processed wlth the Departmentts deposlt serlal number of 77436521 and the other
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ln the amount of $2'481.29 processed wlth the Departmentfs serlal ntrmber of

770L6767. There is no record Ln the Department of paynent of the balance of

$6'942.63. Although petLtLoner malntains that this paynent nas made, as well

as all sales tax paynents within and without the audlt perlod, no documentary

evidence was produced at the hearlng to reflect such payment.

9. At the hearing, petltLoner dld not contest the amounts of uee tax

assessed on beer, wine and lLquor furnlshed to empLoyees and entertalners,

expenae, purchases and flxed assets.

CONCLUSIONS OF LA!il

A. That section 1L47(b) of the Tax Law provldes, in pertlnent part'

rr(E)xcept in the case of a wllLfully false or fraudulent return wlth
intent to evade the taxr no assessment of addltlonal tax shall be
made after the expiratLon of nore than three years from the date of
the fll lng of a return; provided, however, that where no return has
been f l led as provided by l -aw the tax may be asseseed at any t lme.. ." .

Sectl-on 1147(c) of the Tax Law further provides, in pertlnent part'

"Wttere, before the explration of the perlod prescrlbed hereln for the
assessment of an addltionaL tax, a taxpayer has consented ln wrLtLng
that such perlod be extended the amount of euch addltlonal tax due
may be determined at any tl-ne wlthln such extended perlod. The
perl.od so extended rnay be further extended by subsequent coneents ln
wrltlng made before the expiratlon of the extended perlod."

That wlthln the crLteria set forth in the Tax Law clged above, there

ls no such thing as an excessLve audit period per se. However, the Notlce of

Determtnation and Dernand for Payment of Sales and Uee Taxes Due leeued December 19,

1978 because of the lmpendlng expiratlon of the statute of llnltations ls not

vaLld and must be cancell-ed. The three year llnLtation ln the Tax Law beneflte

and protects the taxpayer and the Audlt Dlvlslon should not be al-lowed to

circumvent thls provLsLon (Brown v. New York State Tax Comlsslon, 199 Miec.

3 4 9 ,  a f f d , . 2 7 9  A . D . 8 3 7 ,  a f f d .  3 0 4  N . Y .  6 5 1 ) .  F u r t h e r m o r e ,  l t  m r s t  b e  n o t e d

that the base perlod selected for testing was December 1, 1977 through August 31,
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1978, thus records were availabl-e for at least that portion of the assessment

issued December 19, L978. In additlon, even after sald assesgment was lgeued'

the Audit Divlsion obtalned conaents fron petitioner whlch purported to extend

the perlod already assessed. Moreover, the perlods covered by sal-d esaessment

were not included ln the second assessment issued on !trarch 25' 1981 but were

lncluded ln the Notice of Assessnent Review lssued on Aprll 18, 1981 which wae

after the extended assessment date speclfied ln the final Consent.

B. That the audit of petitionerts records utlllzing purchases was allowable

by vir tue of sect lon 1138 of the Tax Law slnce pet l tLonerts records were

lnadequate to determlne the exact tax due (Chartair, Inc. v. State Ta:r Comnlsslont

65 A.D. 2d 44).  The audlt  ref lected a signl f icant dlscrepancy ln pet i t lonerr€t

sales records thus demonstratLng that they were lnsufflclent.

C. T\at $229.65 shoul-d be deducted from the test perlod llquor and wlne

sal-es (February and March, 1978) and that such markup should be adJusted for

same to allow for cocktail sales.

That the 15 percent allowance for splllage to account for eptllage and

buybacks for liquor and draught beer should be extended to cover bottled beer

breakage and buybacks; however, there rf,as lnsuffLctent evl.dence produced at the

hearlng to just i fy a larger percentage.

That the over and under sales tax collectlon test be reduced fro'm

2.796 percent to 1.5048 percent to ref lect the mlssing guest check ln the

amount  o f  $4 .10 .

D. That petl-tioner has failed to show that the pa)'ment (or payments)

totalling $61942.63 was (or were) made agalnst the sales tax return for the

perlod November 1, 1977 through February 28, L978.
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E. That the Notlce of Deternlnation and Deoand for Payment of Sal-es and

Use Taxes Due dated December 19, 1978 ls cancelLed in accordance wlth Concluslon

of Law t'Att above; that the Notice of Determlnation and Denand for Paynent of

Sales and Use Taxes Due dated llarch 25, 1981 ls reduced ln accordance wlth

Concluslon of Law "C" above, and except aa ao granted, sald Notlce le sustalned

and the pet i t l -on of C.A.L. Restaurant,  Inc. dlbla The Other End ls denled.

DATED: Albany, New York STATE TAX COMMISSION

sEP 211984
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rA-36 (e179). State of New York -  Departoent of Taxat lon
Tax Appealg Bureau

REQUEST,FOR BETTER ADDRESS

and Flnance

Dat.e of RequeatTnltApPeals Eureau

Room rO7 'SHp.#ry^
State CrmPuc
IfU-t,-nery Ys* l7XL7

Requesq$ hbpeats hretr 
t'.

Room lO7 - 3lde. #
State Cempus
Afbany, New Yott 12227

Please flnd nost recent address of taxpayer descrlbed below; return to Person named

Soclal  Securl ty Nunber Date of Pet l t ion

ress'---J/b/o 
fA%jZ"-M

/4 ? Q^u"zr*k
7e,^- x/-.h / rZ./ /o0 / *

Results of search by Fi les

address :

n s"r" as above, no better addreese '

Date of Searcb

PERI,IANENT RECORD

FOR INSERTISI IN TNPAY-ERIS FOLDER
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