
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

March 21,  1984

Champlain Brick Company, Inc.
Upper Broad Ave.
Binghamton, NY 13904

Gentlemen:

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York L2227
Phone /f (518) 457-2070

Very truly yours,

STAIE TN( COIIMISSION

c c : Petitioner' s Representative
Donald A. Levinger
Rhodes & levinger
108 lake  St .
Elmira, NY 14901
Taxing Bureauts Representative



STATE OT NEW YORK

STATE TN( COMI'IISSION

Matter of the
of

Chaurplain Brick Company, Inc.

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  1177 - |U 30179 .

AIT'IDAVIT OT I-IAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of l{arch, 1984, he served the within notice of Decision by certified
mail upon Champlain Brick Company, Inc., the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Champlain Brick Company, fnc.
Upper Broad Ave.
Binghamton, lilY 13904

aad by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrappet' is the last known address
of the petit ioner.

Sworn to before me this
21st  day of  l larch,  1984.

ster oaths
pursuant w section 174



STATE OF NEW YORK

STATE TAX COMI{ISSION

of
Champlain Brick Conpany, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod 3/  1 /77 -LL/30/79 .

AIT'IDAVIT OF UAITING

State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mail upon Donald A. levinger, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Donald A. tevinger
Rhodes & Levinger
108 Lake St.
Elmira, NY 14901

and by depositing
post off ice under
Service within the

That deponent
of the pet i t ioner
Iast known address

sane enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the
of the representative of the petitioner.

Sworn to before me
2 ls t  day  o f  March ,

this
1984 .
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STATE TA:( COMMISSION

In the Matter of the Petition

o f

CHAUPLAIN BRICK COMPAI{Y, rNC.

for Revl-slon of a Determinatlon or for
of SaLes and Use Taxes under Articles
of the Tax Law for the Perlod March 1,
through November 30, 1979.

t o .

DECISION

Refund
28 and

L977

Petitioner, Champlain Brl.ck Companyr Inc., Upper Broad Avenue, Blnghamton'

New York 13904, filed a petltlon for revlelon of a determlnatLon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, 1977 through November 30, 1979 (File No. 31234)

A snall- claims hearing was held before John F. Koagel, Ilearlng Officer, at

the officeg of the State Tax Comigslon, 164 Hawley Street, Binghamton, New

York, on February 10, 1983 at 1:15 P.M., wLth al l  brtefs to be f l led by July I '

1983. Petitloner appeared by Donald A. Levlnger, Esq. The Audlt Dlvlslon

appeared by Paul B. Coburn, Esq..  (Janes F. Morr is,  Esq.,  of  couneel) .

ISSUES

I. I{hether a fiel,d audlt of petltlonertg books and records utlllzlug teet

periods to determl.ne additional sales and use taxe8 lras proper.

II. Whether the Audlt Dlvtsion properly assessed addltlonal saLes and use

taxes agalnst petltioner wlth regard to certaln transactions.

FINDINGS OF FACT

1. On June 20, 1980, as the result of a fleld audltr petltloner ltaa

lssued a Notice of Deterninatlon and Demand for Paynent of Sales and Uee Ta:res

Due. This Notlce asserted that additional sales and use taxes were due Ln the
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amount  o f  $2 ,687.13 ,  p lus  in te res t  o f  $329.59 ,  fo t  a  to ta l  o f  $3 ,016.72  and

covered the period March 1, 1977 through November 30, L979.

2. Petltloner is a wholesaler and retaller of bull-dlng naterlaLs.

Records are malntained ln Blnghanton, New York. The factory and store are

located ln Rensselaer County even though they have a Mechanicvllle' Saratoga

County, New York address. Products are dellvered fron the Rensselaer Connty

locatlon to customers; many times these dellveries are to contractorst Job

sltes. Deliverles are nade to varlous local sales taxlng JurLsdlctloos. On

occaslon, customers pick up the products at petitlonerrs factory aad Etore

locat ion.

3. Petltlonerrs records for the audlt perlod lncluded purchase orders,

dellvery tickets for each truckLoad of products sholrlng customer(e) and destlna-

tton(s), saLes tnvoices, salee Journals, customer record cards, general ledgers,

sales tax exemptlon certLflcates, copies of tax returnar cash recelpts Jouroale'

cash books, purehase lnvolces" paid vouchers, purchase journals, caeh dieburse-

ments journals, cancelled checks and a general Jouraal. In 1978' petitloaer

swltched from handwrltten records to computer prepared records.

4. On audlt, the auditor reviewed petltLonerrs sales recordg ln detaLl

for the months of Auguat, L978 and August, L979. This revlew revealed addltlonal

sales tax due in two areas, one being the lack of substantlatlon to support

alleged exempt salesr €rd the other belng the collectlon of local salee aad use

taxea. The additlonal taxable sales resultlng from disallowed exempt aalee for

the two months revlewed was proJected over the entire audlt perlod, based on

totaL exempt sales, to arrlve at addltlonal sales tax due of $11089.81 for the

entire audlt period. The addltlonal tax for the two months revlewed resulting

from the erroneoua collection and reportlng of local- sales and use tax ltas
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projected over the entlre audlt period, based on ealee tax pald, to arrlve at

addit lonaL sales tax due of $391.73.

In the area of purchases, the audltor revlewed ln detall petitionerfs

recurring expense purchase records for the entlre year of 1,979. The addltLonal

taxable purchases found nade during L979 were proJected, based otr grose purchases

nade by petltLoner, over the entire audit perl.od to arrlve at addittonal tax

due on recurrlng expense purchases of $851.79, Capltal asset purehaees were

revlewed for the entlre audLt perlod and addltLonal tax was deternlned of

$3s3 .80 .

Conblnlng the additlonal tax due for the four areas degcribed above

resuLts in the total  addlt lonaL tax of $2,687.L3 aa aaserted ln the Not lce.

5. At the outset of the hearLng held herein, lt was stipulated that the

tax at lssue ls reduced to $2r2L8.O7. Thls reduction took into conslderatlon a

reductton of assessed sales tax ln the area of dlsallowed exempt sales based on

the presentatlon of a resale certlflcate supplled by one of petltlonerts

customers, Mld lludson Supply Companyr and a reduction of recurrlng expense

purchases subJect to use tax (part of whlch was the reclasslfication of one

item from recurring expense purchases to a capltaL asset).

As a result of the stLpul-ated reduction, the hearlng encompasaed the

transactlons resulting in addltlonal tax due, sumatLzed, by category, as

fol lows:

Capitat Assets - (audit done

entlre audLt period.

Recurrl.ng Expense Purchases -

$254.86 for the test year of

in detal l )  $503.80 for the

(test perlod full year ot L979)

1979.

a)

b)
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c) Incorrect Jurisdlctlonal Reportlng - (teet perlod of August, L978

and August, L979) $36.97 for the tlro test months.

d) Dlsallowed Exempt Sales - (test period of August, 1978 and

August;  L979) $75.60 for the two test months.

6. Petitioner presented the foll-owing, concernlng the transactlons at

issue, ln order to refute the additional tax determlned by the Audlt Dlvlslon:

a) Capital  Assets

1) Petitloner sought to offset the tax llablltty ln thle
area by $f90.00 ln tax (470 repregented by two lnvol-ces of Track
I{orks, Inc. Coples of these lnvolces were presented at the
hearing, one for $3,900.00 and the other for $850.00. Pet l t loner
testlfied that these lrere part of the reconstructlon of 400 feet
of thelr rall-road elding, and that thls was part of a large
capital lmprovement proJect and should not be subJect to tax.
The $850.00 Lnvoice nas dated June 23, 1978 and lncluded the
descrlption "Labor, naterlals and equlpment to repalr rallroad
siding as per our verbal dlscussion.f t  The $3r900.00 lnvolce was
dated May 10, 1979 and lncluded the descrlptlon rrTo Lnvoice you
for the labor, equipment and materl-als to reJurbish 400r +
track. our cost to you 93,500.00" (enphasT;;?@ and "To
lnstal l  10 ea. addlr ional tLes @ $40.00.. .$400.00'r .  There was
no contract or any other documentatlon presented showlng the
descrlptlon of the overall work done or whether or not Track
Works, Ine. was the prine contractor.

2) Petltloner asserted that two lnvolces of Eugene Borden
ln the amounta of $1,800.00 and $400.00 and one Lnvolce of Frank
Marlno Ln the amount of $500.00, on whlch no tax was pald, were
for portions of the track sldlng reconstructlon Job; copies of
these involces lrere presented at the hearlng. Eugene Bordenrs
$1,800.00 lnvoice nas dated June 29, 1979 and lncluded the
descrlption "Labor for repalrs to RR sidlngrr and hls $400.00
lnvolce was dated June 8, 1.979 and bore the same descriptlon.
Frank Marlnors lnvolce for $500.00 showed a eaLe of 100 rallroad
tles at $5.00 each and was dated June 8, L979. Agaln' there was
no contract or any other documentatlon produced to show the
overaLl extent of the sidlng contract or who the prime contractor
was.

3) Petitloner asserted that two involcee of Red Durkee' one
dated November 29, 1979 in the amount of $700.00 and the other
dated December 12, 1979 ln the anount of $1,800.00, were for
renovatlon of a klln shed and should not be taxed as the work
constltuted a capltal improvement; no tax was pald on elther
invoLce. CopLes of the invoices were produced at the hearl.ng
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and only lndicated that the work done nas a palnt Job. No
contract or other documentatlon was presented to reflect a
descrlptlon of the overal-l job or who the prLme contractor was.

Recurri.ng Expense Purchases

1) Petttloner addressed two Lnvolces of Red Durkee totalllng
$2'500.00 and one lnvoice of H. L. Gage Sales, Inc. ln the
amount of $375.00. Ilowever, these transactlons were ellntnated
fron the audlt findtngs when the total tax due was reduced to
$2,2I8.O7 (Ftnding of Fact t tst ' ) .  ALso, the Red Durkee trans-
aetlons were further addressed under capltal aeeets above,
a )  3 ) .

2) Pet i t loner asserted that s lx involces total l ing $130.00
from Motorola, Inc., bearlng no tax, nere non-taxable. Petitloner
testlfled that he wae advised that no tax was due and that the
charges were for a repeater antenna servlce lease. Petltloner
asserted that thls was a charge for an lnt,erstate copmunlcatlon
system and eannot be taxed by New York State. Coplee of lnvolcee
lrere presented at the hearing, however, there ltas no further
descrLptlon of the transactl.on or the charges introduced at the
hearlng.

3) Petlttoner contended that an lnvolce of B. A. Bove and
Sons, Inc. ln the amount of $72.08 actually lncluded eaLes tax.
In support of its positlon, petitloner eubmitted a handwrLtten
note slgned by John Bove, Manager, dated May 19' 1980 lndlcating
that aLl prices charged to petltioner lncluded sales tax.

4) At the hearLng, petltloner asserted that an lnvoLce for
$73.06 ,  da ted  October  27 ,  L979,  o f  H .  L .  Gage Sa les ,  Inc .  was
actual-ly a replacement lnvolce and reflected no breakdown of any
charges and thus lncluded tax. Subsequent to the hearlng'
petitioner asserted that thLs was a non-taxabl-e dellnquency
charge. There lras no documentary evldence introduced concerning
thls transactlon.

5) Petttioner challenged an $18.12 charge via perlodlc
statement of Saratoga Racquet Club dated Aprll 20, 1979. A
subsequent Btatement dated June 29, L979, submLtted at the
hearlng, showed that tax lras properly charged on the transactlone
ln question.

Incorrect Jurlsdlctlonal Reportlng

Petltloner produeed documentatlon to show that durlng the
two test months of August, L978 and Auguste L979' two sal-es
transactions totalllng $11058.15 were sales nade Ln a New York
State only taxlng jurisdlctLon (41t tate) rather than ln the Ctty
of Mechanl-cvllle (6% rate), that a $100.00 sales transaction ltaa
made ln Renssel-aer County (6% xate) rather than ln Washlngton

c )
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County (7% tate),  and that a $65.12 sales
ln Rensselaer County G% rate) rather than
r a t e ) .

transactlon was made
in AJ-bany County (72

d) Dlsall-owed Exempt Salee

PetLtloner asserted that the tax due for dlsallowed exempt
sales ehould be restrlcted to $75.60, the amount fouod due on
transactlons whlch occurred wlthln the two tegt months of Auguetl
1978 and August,  L979 only.

7. The Audit Dlvleion asserted that petltionerts recorda were lnadequate

because many sales involces dld not sholr the exact poLnts of dellvery Ln order

to deternlne taxlng Jurledictlons and that some taxlng Jurlsdictions had to be

determined through other means, such as telephone cal-ls, wtrere lt ltas unclear

as to exactly whlch taxlng Jurlsdlctlon certaln polnts of dellvery ltere Located.

The Audlt Divlslon aLso asserted that petitlonerts general- booke and records

did not tle in and that sales per books, federal- tax returns and sales tax

returns were not in agreement. At the hearLng, the Audlt Divislon lntroduced

schedules to show these alleged dLscrepancies. In additlon, the Audit Dlvlslon

contended that the errora found on some of petltlonerts sal-es and purchase

involces and the fact that aome exemptlon certlflcates were misslng at the tlme

of the audit rendered the records lnadequate.

There was no alLegatlon made by the Audlt Dlvlslon that any gaLee

invoicesr purchase invoLces, delivery tlckets or any other records were mleslng

or not presented to the auditor.

8. At the hearlng, petltloner submltted schedules prepared by the secretary-

treasurer of petltloner which explained the dlfferences ln petltlonerte general

books and records and reconciled the sales per books, sales tax returns and

federal tax returns. These schedules had the effect of demonstrating that' in

reality, there rrere no discrepancles with regard to petltlonerfs books and

records.
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9. There wae no written agreement between petltloner and the Audlt

Dlvlslon concerning the use of test perlods to deternlne petltionerfe tax

llablJ.lty; there was conflictlng testlmony concerning whether or not there wae

a verbal agreement.

CONCLUSIONS OF LAW

A. That although there Ls statutory authorlty for use of test perlode to

determine the anount of tax due, regort to such methods must be founded upon an

lnsuffLclency of record keeplng whlch makes lt vlrtually lnpossible to verlfy

such Liablllty and conduct a complete audle ( ,

65  A.D .2d  44) .

That petltionerrs records lrere adequate in order for the Audlt Divlslon

to determlne petitionerrs exact tax llabiJ-lty. Therefore, aol tax llablllty

must be conflned to the perlods actualLy audlted (see Flndlng of Fact rf5",

-sutra.).

B. That sectlon 1132(c) of the Tax Law provides that all receipts for

property or servlces of any type mentloned ln subdivisLons (a), (b), (c) and

(d) of sectlon 1105 of the Tax Law are subJect to tax untl1 the contrary la

establlshed, and the burden of provlng that any recelpt ls not, taxable shal-l be

upon the person reguLred to collect tax or the customer.

C. That petitioner has sustained its burden of proof with regard to the

traneactlons descrlbed ln Findlng of Fact "6b) 5)" and r'6c)rr; that the tax

determlned as a result of these transactlons ghould be deleted,

D. That petltioner has not eustalned Lts burden of proof with regard to

the transact ions descrlbed ln Flnding of Fact "6a) L) '  2),  3)" and "6b) 2),  3),

and 4)rr; that the offset requested ln Flndlng of Fact "6a) 1)" ls denled aad
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the tax determLned due on the other transactlons ls sustalned. That no adJuet-

ment is warranted on the transactLons described ln Flnding of Fact tr6b) l)tt, as

these were deleted from the assessment by stlpulation prlor to the hearlng held

herein.

E. That the petltlon of Chanplain Brlck Companyr Inc. ls granted to the

extent indlcated ln Concluslons of Law frAn and ttCtt; that ln al-l other resPects'

the petition is denled and the NotLce of Deterninatlon and Demand for Paynent

of Sales and Use Taxes Due Lssued on June 20, 1980 ls eustained, together wlth

such addltlonal lnterest as nay be lawfully owlng.

DATED: Albany, New York STATE TA)( COMMISSION

MAR 211984
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