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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ilay 2, 1984

Burger King Corporation
P .0 .  Box  783
Biscayne Annex
Miani, Ff, 33152

Gentlenen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to reviel an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning tbe computation of tax due or refund allowed in accordance
with this decision may be addressed to:

lfYS Dept. Taxation and Finance
Law Bureau - I,itigation Unit
Building ll9, State Canpus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COT,II'fi SSION

Petitioner' s Represent€itive
Ernest D. Gustafson
The Pillsbury Co.
3922 PILLsbury Ctr.
llinneapolis, MN 55402
Taxing Bureaut s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

YIay 2, 1984

Davmor Industries, Inc.
7360 N. Kendall Dr.
Miami ,  FL 33152

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to revien an
adverse decision by the State Tax Comissi,on rnay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordaace
with this decision may be addressed to:

l{YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX CO}IMISSION

Petit ioner' s Representative
Ernest D. Gustafson
The Pil lsbury Co.
3922 PIILsbury Ctr.
Minneapolis, MN 55402
Taxing Bureauf s Representative



STATE OF NEW YORK

STATE TN( COI'IMISSION

In the Matter of Lhe Petition
o f

Burger King Corporation

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /7174  -  L7130178 .

AFFIDAVIT OF }TAITING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Comission, that he is over 18 years of age, and that on the
2nd day of May, L984, he served the within notice of Decision by certified nail
upon Burger King Corporation, the petitioner in the within proceediog, by
enclosing a true copy thereof in a securely sealed postpaid lrrapper addressed
as fo l lows:

Burger King Corporation
P .0 .  Box  783
Biscayne Annex
Miani, FL 33152

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care aod custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said ldrapper is the last known address
of the petit ioner.

Sworn to before ne this
2nd day of l {ay, 1984. ,O*- aL ,

r ized to ster oa
pursuant to Tax w section



STATE OF NEW YORK

STA13 TN( COUMISSION

In the Matter of the Petition
o f

Burger King Corporation

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the

AIT'IDAVIT OF I{AITING

Per iod 6/ t l l t ,  -  L7/30178.

State of New York ]
8 S .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within notice of Decision by certified mail
upon Ernest D. Gustafson, the representative of the petitioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
rf,rapper addressed as fol lows:

Ernest D. Gustafson
The Pillsbury Co.
3922 PILLsbury Ctr.
Minneapolis, MN 55402

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the represeatative
of the petitioner herein and that the address set forth on said h'rapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
2nd day of May, 7984.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the
o f

Davmor fndustr ies,

Pet i t ion

Inc . AFFIDAVIT OT UAITING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 /  L l1  4 -2 /  29  |  7  6 .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornnrission, that he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within not ice of Decision by cert i f ied mai l
upon Davmor fndustr ies, fnc.,  the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Davmor Industr ies, Inc.
7360 N.  Kenda l l  Dr .
Miami,  Ff,  33152

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
2nd day of May, 7984.

Authori n is te r  oa
sec t ion



STATE OF NEW YORK

STAIE TN( COMI{ISSION

In the Hatter of the
of

Davmor Industries,

Petition

Inc. AIT'IDAVIT OF I{AIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refuod of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod t2 /  7 /7 4-2/  29 /  7  6.

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within notice of Decision by certified nail
upon Ernest D. Gustafson, the representative of the petitioner in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Ernest D. Gustafsoa
The Pil lsbury Co.
3922 PlLl.sbury Ctr.
Minneapolis, MN 55402

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before me this
2nd day of May, 1984.

ter oathst o a
to Tax l-awpursuant section 174



STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
:

o f

DAWOR INDUSTRIES, INC.
:

for Revlslon of a Deternlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and, 29 t
of the Tax Law for the Perlod December 1, L974
through February 29, L976. :

. DECISION

In the Matter of the Petitlon

o f

BURGER KING CORPOMTION

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod June 1, 1974
through Novenber 30, L978. 3

Petltioner, Davmor Industrles, Inc., 7360 North Kendall Drlve' Miamir

Florida 33L52, fl1ed a petltlon for revlsion of a determLnation or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

December 1, 1974 through February 29, f976 (Fl1e No. 29673).

Petitloner, Burger Klng Corporatlon, P.0. Box 783, Blscayne Annex' Mlaml,

Florida 33152, fLled petltlons for revislon of a determlnation or for refund of

sales and use taxes under ArtLcles 28 and 29 of the Tax Law for the pertod

June 1 ' L974 through Novenber 30, 1978 (File Nos. 29674 and, 29675).

A combined formal hearlng was held before Rlchard L. t{ickham' HearLng

Offlcer, at the offlces of the State Tax Cormlssion, Bulldlng /19, State Campua,

Albany, New York, on July 26, 1983 at 1:15 P.M., with aLl-  evidence to be

submitted by August 15, 1983. PetltLoners appeared by Ernest D. Guetafson,
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Sales Tax Administrator. The Audlt Dlvlslon appeared by John P. Dugan, Esq.

(Janes J. Del la Porta, Esq.,  of  counsel) .

ISSUE

Whether parts and equipment sold by petitioner Danrmor Industrles, Inc. for

lnstaLLatlon ln restaurants o$ned or controlled by petltLoner Burger Kiag Corp.

are exempt fron sales and use taxes as sales of capltal lnprovenents to reaL

ProPerty.

FINDINGS OF FACT

1. Petitlo3ers, Davmor Industrles, Inc. and Burger Klng Corporatlon' are

subsldlaries of The PlLlsbury Company of Mlnneapolls, Mlnnesota. PetltLoner

Burger Klng Corporatlon ls the controlling corporatlon for a natlonwlde chaln

of fast food restaurants known ae "Burger Klng". Petltloner Davmor luduetrlee,

Inc. manufactures restaurant equlpnent and replacement parts for Burger Klng

restaurants.

2. On December 20, 1979, as the result of an audlt, the Audlt Dlvlslon

Lssued Notlce of Determlnatlon and Demand for Paynr.ent of Sales and Use Taxee

Due number 579L22O330C agalnst petitloner Davmor Industrles, Inc. aeseeslug

taxes due of $16,597.85, pl-us penalty and interest of  $L2,696.54, for the

perlod December 1, 1974 through Februaty 29, L976.

3. On December 20, L979, as the result of an audit, the Audit Divislon

lssued two notices of determinatl.on and demand for payment of eales and uee

taxes due against petitioner Burger Klng Corporatlon. Notlce number 579L22O332C

assessed taxes due of $24,854.58, plus penalty and interest of  $20,507.52, for

the perlod June 1, L974 through February 29, L976, and notlce number S791220333C

assessed taxes due of $6291500.40, plus penalty and lnterest of  $309,982.L7'

for the perl.od March 1, 1976 through November 30, L978.
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4. By letter of December 8, 1981, the AudLt Dlvlelon revlged notlce

number 579L220333C to refLect taxes due of $24L,697.3L. Sald revislon was

based on the decislon ln the Matter of Burger Klng, Inc. v. State Tax Comlsslonr

5l  N.Y.2d 614, lnvolvlng paper products used in the operat lon of fast food

restaurants.

5. During the audlt, lt was establlshed that petitloners filed seParate

New York State and local sales and use tax returns for periods through February 29,

1976 and comblned returns for perlods after March 1, L976. The conbl.ned

returns lncluded the activitles of Davmor Industrles, Inc. - Dlstron DLvleion

which ls an affll iated corporation that provldes food, paper products and

supply ltems to Burger King restauranta. These returns were filed under

petitloner Burger Klng Corporatlonts name.

6. On audlt, the Audit DlvlsLonrs auditor revlewed the sal-es involces of

petitloner Darmor Industries, Inc. The sales of equlpment and parts to Burger

King franchisees were llsted along wlth the sale of parts to petitloner Burger

Klng Corporatlon slnce it was the Audlt DlvlsLon's posltlon that sald sales

were of tangible personal property subject to tax. Due to the method in whlch

tax returns were f l led, the auditor computed saLes tax due of $16,597.85 on

sald sales wlthln the perlod December 1, 1974 through February 29, L976 wtrlch

amount was assegsed agalnst petltloner Davmor Industrles, Inc. under notlce

number 579L220330C.

The audltor revlewed store folders as maintalned by petltloner Burger Klng

Corporatlon and l-lsted the purchases of equlpment made from petltloner Davmor

Industries, Inc.. On the same premlse that sald purchases were of tanglble

personal property, he computed a tax due of i2lr467.74 fot the perLod June 1,

1974 through February 29, 1976. The auditor also detected a purchase wlthln
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thls perlod of a complete store package fron petltLoner Darmor Induetrles, Inc.

Said purchase lncluded tables, chairs, kltchen eguipment and numerous mlecellaneoue

items on which no tax was paid, even though the btlling showed a tax on a

portlon of the items purchased. The audltor determlned a tax due on thie

purchase of $3,386.84. The total  tax due of $24,854.58 was as€iessed agalnet

petitloner Burger Klng Corp. under notlce number 579L220332C.

For the period March 1, 1976 through November 30, L978' the auditor

found taxes due by Davmor Industrles, Inc. of $79,518.24 on sales of equlpment

and parts to Burger Klng franchisees and eales of parts to the Burger Klng

Corporation. Ile found taxes due by Davmor Industrles, Inc.-Dlstron Dlv. on

sales of straws and stlrrers in the anount of $24,066.4L' on sales of paper

products in the amount of $387,803.09 and on purchases of flxed assets tn the

amount of $141203.39. Lastly, the auditor found taxes due by Burger Klng

Corporation on purchases of equlpnent from Davmor Indust,rLes, Inc. ln the

amount of $43,340.67 and on the bulk sal-es of seven compLetely furnished storee

to franchisees ln the anount of $80,568.00. The taxes fourd due by the audltor

totaL $629,499.80. No explanat ion has been offered for the sl lght discrepancy

between the audltorrs findLngs and the assessment agalnst petitioner Burgefl

Klng Corporatlon under notice number 579L220333C for tax due of. $6291500.40,

7. At the hearlog, the parties stLpulated that the only issue involved

the equipment and parts whlch petitioner Darmor Industries, Inc. eupplled to

both petltioner Burger Klng Corporatlon and its franchleees. Said equlpment

and parts were identified as fol-lows:

Equipnent: French fry frynaater, l-nfra-red brollers, Cyclo wash
hood, mlcrowave oven, panel cyclowashl Gaylord hood, drlnk dlspenser'
lnfra-red burner, shake machlnes, freezer, fryere, llosler safe, lce
cube maket, fteezer top refrlgerator, coffee brewerr heat l-ampt
french fry stack rack, snall work tabLe, sandwich chute, eteak
package and accessorles, dump statlon-fryer equLpment package, I-ocker
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wlth padlock, tabLe tops, computer t klt, secretarlal chalrs'
menu signs, mural patterns, chande , sl id lng door.

Parts:  Motor dr ives, exhaust fang, c
dlscharge chute assembly, hood for f
max motor, flre extlnguisher convers
motor, exhaust fan hood, counter top,
waste contalner coversr gr€ase pan llf
motors, rebullt motora, meat chain,
assembly, pLate steamer, heat shiel-d,
manual holst, voJ-tage regulator, Lye t

uit breakers, tank and holst'
bank, retro fryer kit' zero
evaporator' auger gear
ranty charges on equipment,

, tube pllots, assembly
rmostat swltch' drlp Pan

hragn pump' roof irons,
for broller, condenslng

unit, dlrectional panels, refrlgerat
fast- f11ter.

and condult multlpl-ex,

8. Petitioners argued that the equ t and Parts are not subJect to

Flahts of Syracuqe, Inc. v.  Tul ly,  89 A.D.

constltutlng a capltaL lmprovenent

Appell-ate Dlvislonrs declslon ln

7 2 9 .

9. Pet l t ,Lonerst representat ive test l f that the equlpment and parts

under review were manufactured for lnstall ion ln butldings leased or owned bY

a Burger Klng franchisee. No

ipment or parts were lncluded in

real property assessment' whether

elther petitloner Burger Klng Corporatlon o

sales and use taxea on the grounds of theLr

to real property. Petltioners focus on the

evldence was offered to show whether the

the value of the bull-ding for the purpose

10. Pet l t lonerst representat lve furthe

petitLoner Davmor Industrles, Inc. sold the

service of lnstall-atlon. The audit reports

audl.tor, whlch were Lntroduced tn evldence,

one purchase by petitloner Burger Klng Corp

the equipment or parts nere pemanently lns l-ed or whether thelr removal

would cause material damage to the bu or render the equLpment or Partg

was offered to show whether thepractlcally useless. Moreover, no evidence

terms of the lease agreement required the of the equipment or partg

fron the leased property upon explratlon of the lease agreement.

testlfled that, ln most lnetancee'

equlpment and parts wlth the

prepared by the Audit Dlvlelonfs

lndlcate, however, that excePt for

atlon of a compLeEe store Package



and two bulk sales made by

of seven fuJ-ly-equipped and

involved tanglble personal

A. That sect lon 1105(a) of the Tax

from every retall sale of tanglbLe personal-

the Tax Law imposes a tax upon the servlce

proper ty . . .except . . . fo r  ins ta l lLng  proper ty

an addition or capltal lmprovement to real

B. That ln decldlng whether the lnsta

constltutes a capital lnprovement, ttthe pe

the permanency of the affl.xatlon of the

whether the lmprovements can be readlly

realty, and whecher the improvements were i

(F lah fs  o f  Syracuse,  Inc .  v .  Tu l l y ,  89  A.D.

C. That lrlth the exceptlon of petlt

purchase fron petitloner Davmor Industries,

and petltloner Burger King Corporatlonrs

fully-equlpped restaurants, petltloners

and parts supplied by petltloner Darmor Ind

of lnstal-l-ation so aa to be consldered a

D. That wlth regard to petitLoner

the complete store package and its bulk sa

petitLoners have falled to show, through

presence of the crlterla for a capltal

tary evidence or othernlser the

petltloner Burge

stocked restaur

property wlthout

Klng Corporatl.on to tlto franchlseee

s, the sales subjected to tax

the servlce of lnstallation.

CONCLUSIONS LAW

lmposes a tax upon "the receiPte

property".  Sect lon 1105(c) (3) of

'rlnstalling tanglble pereonal

whlch, when installed, w111 constl.tute

perty.  r l

latlon of tanglble personal property

l-nent cr l ter la to coneld€r. . . lnclude

ts to the related realty'

wlthout da.nage to them or the

tended as permanent lnstallatlonefl

d 729).

r Burger Klng Corporatlonrs

Inc. of a complete store package

sal-es to franchlsees of seven

failed to show that the equipment

trles, Inc. lncluded the service

ltal. lnprovement.

r Klng Corporatlonts purchase of

of seven full-y-equipped restaurants,
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E. That the equLpment and parts sold by petltLoner Davmor Industrles,

Inc. for installation ln restaurants onned or controLled by Petltioner Burger

King Corporatlon are deemed sales of tangible personal property the leceiPts of

whLch are subJect to tax.

F. That in accordance with Flnding of Fact r'4rr, Notlce of Determlnatlon

and Demand for Palment of Sales and Use Taxes Due numbet 579L220333C ghall be

nod i f led  to  re fLec t  taxes  due o f  $24L,697.3L .

G. That the petltlons of Davmor Industrles, Inc. and Burger Klng Corporation

are granted to the extent lndlcated in Conclusion of Law ttf"' above; that the

Audlt Dlvision ls hereby dl-rected to accordlngly nodlfy Notlce of Detetmlnatlon

and Demand for Payment of Sales and Use Taxes Due nunber 579L220333C; and that'

except as so granted, the petitions are ln aLl other respects denled.

DATED: Albany, New York STATE tAX COMMISSION

ruAY 0 2 1994

GK
\\Nk
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