
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

February 29, 7984

Brown-Storie, Inc.
c/o Ralph Young
25 Johnstown St.
Gouverneur, NY L3642

Gentlemen:

P1ease take notice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revierd an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Robert leader
Case, Leader & Ayling
107  E .  Ma in  S t .
Gouverneur, NY 13642
Taxing Bureau' s Representative

cc :



STATE Otr MW YORK

STATE TAX COUUISSION

In the Matter of the Petition
o f

Brown'Storie, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax I,aw for the
Per iod 12/  t /76-8/31/79.

ATTIDAVIT OF I'IAILING

State of New York )
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
cert. i f ied mail upon Brown-Storie, fnc., the petit ioner in the within proceeding,
by enclosing a tiue copy thereof in a iecureiy sealed postpaid wrappei addressErt
as fo l lows:

Brown-Storie, fnc.
c/o Ralph Young
25 Johnstown St.
Gouverneur, NY 13642

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
29th day of February, 1984.

tLze
pursuant to Ta



STATE OF NEId YORK

STATE TAX COMMISSION

:
o f

Brown-Storie, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 721 1176-8/31/79 .

AFFIDAVIT OF UAITING

State of New York l
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Robert Leader, the representative of the petitioner in the
within proceeding, by enclosing a true coly thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Leader
Case, Leader & Ayling
107  E .  Ma in  S t .
Gouverneur, NY 13642

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, L984.

roa
pursuant Law section



Petltioner, Broun-Storie, . ,  280 East Maln Street,

13642, fLled a petltlon for revls of a det,ermlnation or

29 of the Tax Law forand use taxes under Artlcles 28

1976 through August 31, 1979 (F11 No. 29680).

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet

o f

BROI'IN-STORIE, INC.

for Revision of a Determinatlon o
of Sales and Use Taxes under Art
of the Tax Law for the Perlod D
through August 31, L979.

A smal-l- clalns hearing was

the off lces of the State Tax C

o n  M a r c h  8 ,  1 9 8 3  a t  9 : 1 5  A . M . ,  w l

Aprl l  30, 1983. Pet l t loner appea

appeared by John P. Dugan, Esq.

I. Whether the work perfo

constituted repairs or capltaL

II. Whether certaln supplles

repalr work are subJect to tax.

1. Pet i t ioner,  Brown-Stor ie

performing work for paper manufac

tion

DECISION

for Refund
les 28 and, 29

r  1 ,  L976

Gouverneur, New York

for refund of saLeg

the perlod December 1,

before Arthur Johnson, Hearing Offlcerr at

lon, 207 Genesee Street,  Ut ica, New Yorkt

addltlonal evldence to be subnLtted by

by Robert Leader, Esq. The Audlt Divislon

Weiss ,  Esq. ,  o f  counse l ) .

ISSUES

by petltioner pursuant to certaln contracta

ovements to real- property.

purchased by petttloner for use ln perfornlng

INGS OF FACT

Inc.r is an lndustrial contractor prlmarLly



l -us lnterest of  $631.16, for a total  of

3. On audlt, the Audlt Di lon analyzed petltionerts contracts in detall

for the audit perlod and categor then as capital lmprovementa, rePal.rs and

machinery Lnstallatlon. Purchase

contracts were reviewed and error

lnvoices and job coat records related to the

were found ln the followLng areas:

pay a sales or use tax on materlale

2. on January 25, 1980, as

lssued a Notlce of Determlnatlon

Due agalnst petltloner coverlng t

L979 for taxes due of $5,95L.24,

$6 ,582 .40 .

(1) Pett t ioner fai led to

for certain Jobs whl-ch the

ments. Petlttoner dld not

pay pennlt. The tax due ln

(2) Petttioner falled to

supplles purchased and used

lssued a dlrect pay perni t .

(3) Pet l t loner fal led to

vehicles rented from a subs

o f  $ 1 , 8 3 1 . 5 3 .

4. At the hearlng, pet i t

( 3 )  p l u s  $ 4 9 5 . 9 2  o f  r t e n  ( 1 ) 1 .

5. The addltlonal- taxes of

lnvolve materlals purchased for u

CUSTOMER CONTRACT

(a) Boise Cascade
(b) Bolse Cascade
(c) St.  Regis Paper

$  36 ,34
1 r 8

-2-

he result of an audltr the Audlt Dlvlslon

Denand for Paynent of Sales and Use Taxes

perlod December 1, 1976 through Auguet 31'

It Dtviston determLned were capltal

a tax because the customer lssued

$ 16 ,  323.  oo
1,658.  00

27 ,942.O0

purchased

lmprove-

a direct

hls area was $3,22O.84.

pay saLee or uae tax on equtpment rentals and

certaln repalr work. Theee customere aleo

additional taxes amounted to $898.87.

pay sales or use tax otr small tools and

lary corporatlon whlch produced a deflciency

r agreed to a l labl l l ty of  $2,327.45 [ l ten

,724.92 deternlned ln Flnding of Fact f r3( l )r l

ln perfotmlng the following contracts:

TAXABLE MATERIALS
TYPE OF
CONTRACT

00
51
00

Cost Plus
Cost PLus
Cost Plus101  ,06



lnch centers each way ln all conc ete areas. Petitioner resurfaced L27 feet.

Contract (b) Lnvolved re

Contract (c) was for the

ing a concrete floor ln the beater room.

constructlon of a coal conveyor tunnel and

coal- pit d,:mp. Petltloner was lred to cast ln place 3,000/f concrete wlth

slab were 12 Lnches thlck. The tunnelrerod. Tunnel waLls, bage and to

d lnens lons  were  8r  x  8 r  x  162r .

also requlred a 12 inch concrete

coal dump area was 15t x 15t x 17f and

The contract for (a) pro

tools,  suppl les, mater lals,  equip'

dam. Pet l t loner pLaced 3,000 PSI

down stream side of the dam. Fou

sectLon of the dan. Petitloner

exlsting dam surface, down to so

bond to the exlstlng concrete.

PetLtloner argued that t

contracts was In the nature of re

furnlshed by the customer, Lt was

nor was it required to collect

The Audlt Divlslon took

petLtl-oner const,ituted a capltal-

Llable for tax on the materlals,

6. The suppl les referred to

as dynamlte, smalL tooLs, safety

AudLt Dl-vlslon dld not consider

.  
-3-

lded that petLtloner supply Labor, supervlsl'on,

nt and insurance for the resurfaclng of a

concrete' 8 lnches thick on the uP stream and

lnches of concrete ltas placed on the toP

aned aLL Loose concrete and debrls from the

concrete to allow the concrete facLng to

work also lncLuded placlng rerods on 12

work Lt performed pursuant to the

lrs and slnce a direct pay perml.t

foregoLng

was

purchasednot llable for tax on the materlals

from the customer.

e posltlon that the work perforned by

rovement and, as such, petltioner was

gardlese of the dlrect pay pernlts.

ln Flndlng of Fact "3(2)" lneluded such iteme

es, oxygen, acetylene and the like. The

materials actuaLly transferred to the

customer as part of the repair as belng taxable.



Petltloner argued that

Jobs were deLivered directly to

the custody and control of the c

materlale and euppLies were deLi

charged for such ltems under cost

resol-d to the customer.

A .  That  sec t lon  1101(b) (4 )

" . . .  ( 1 )  a  s a l e  o f  t a n g l
any purpose, other than (A)
component part of tangible
person ln performlng the ee
(1 ) ,  (2>  '  ( 3 )  and  (5 )  o f  s
flve where the property so I
the property upon whlch serv
so sold is later actually tr
ln conJunction wlth the perf
Notwlthstandlng the preced
of any tangible personaL p
consumptlon ln erectlng st
to' alterlng, lmprovlng,
proper ty . . .  Ls  deened to  be
tangibJ-e personaL property
used or consumed.tt

B. That the work perforned

Flndlng of Fact "5'r constltuted

property wlthln the meanl.ng and

the Tax Law. [Matter of Cllnax

October 16, L9741. Therefore, pe

whlch became a physicaL conponent

r l o l (b ) (4 ) ( i ) (B )  o f  t he  Tax  L " r .1

I 
Sectlon 1101(b) (4) requlres
of materlals used ln perf
the Tax Law. Ilowever, gect

. 
-4-

materlals and supplles purchased for repair

job location and upon dellvery were under

tomer. PetLtoner concl-uded that slnce the

red to the customer and the customer waa

plus contracts, the purchases lt made were

ONS OF LAW

f the Tax Law deflnes ttretall salett ag3

personal- property to any person for
or reeale of euch or as a physlcal
rgonal property, or (B) for use by that
lces subJect to tax under paragraphs
lvlslon (c) of sectlon eleven hundred
Ld becomes a physlcal component part of

es are perforned or where the property
ferred to the purchaser of the service

rmance of the servtce subJect to tax.
provlslons of thls subparagraph, a sale

y  to  a  cor r t rac to r . . . fo t  uae or
tures or bul ldlnga.. .or otherwlee addLng
ainlng, servLclng or repairing real
retail sale regardlese of whether the
to be resold as such before lt ls eo

petltloner pursuant to contract (a) uoder

ing, serviclng or repalrlng[ real

ent of  sect lons 1105(c) (3) and 1105(c) (5) of

State Tax Comleelonr

itlotrer Ls not llabLe for tax on the materlals

part of the dan ln accordance with sectlon

a contractor pay sales tax on purchasee
services under sections 1105(c) (3) and (5)

1119(c) of the Tax Law provldes for a
ln the manner hereln.refund of such t,axes when us

of



Petltloner lras

eaid transactlon gince

C. That the work

(c) constltuted capital

lntent of  sectLons 1105(c) (3)

petLtioner lras l-iabLe for tax

consuned ln rhe performance of

of the Tax Law.

-5-

not to coll-ect eales tax from the cuato,mer on

it was f shed wlth a direct pay pernlt.

perforned petltloner pursuant to contracts (b) and

andts to real property lrlthln the ueanlng

1105(c) (5) of  the Tax Law. Therefore,and

on

a

E. That the petlClon of B torie, Inc. Ls granted to the extent

lndicated ln Conclusion of Lanr ttB'

D. That the equlpnent renta

in perfornlng repair work are sub

sold to the customer prlor to use

of the Tax Law.

to nodlfy the Not ice of Dete

Taxes Due issued January 25, 1980

is ln all other respects denied.

DATED: Albany, New York

FEB 291984

es of tanglble personal property

work ln accordance wlth eection 110f(b)(4)

s and supplles ueed or coneuned by petltloner

ect to tax regardless of whether they were

by petit loner pureuant to section 1101(b)(4)

; that the Audit Dlvlelon ls hereby dlrected

lon and Denand for Payment of Sales and Uge

and that, except as so granted' the petltl.on

STATE TAT( CO!,IIMSSION

S*Nt-\'-
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