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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

February 29, 1984

Brown-Storie, Inc.
c/o Ralph Young

25 Johnstown St.
Gouverneur, NY 13642

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Campus
Albany, New York 12227

Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative
Robert Leader
Case, Leader & Ayling
107 E. Main St.
Gouverneur, NY 13642
Taxing Bureau's Representative




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Brown-Storie, Inc.
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision

of a Determination or Refund of Sales & Use Tax

under Article 28 & 29 of the Tax Law for the

Period 12/1/76-8/31/79.

State of New York }
Ss.:
County of Albany }

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Brown-Storie, Inc., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as follows:

Brown-Storie, Inc.
c/o Ralph Young

25 Johnstown St.
Gouverneur, NY 13642

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petitioner.

Sworn to before me this L4/uExf;f212;2141>/z§iiiéa/1éffi:
29th day of February, 1984. jo 2%

4&// Yz

to administer oaths
pursuant to Tax Law section 174




STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Brown-Storie, Inc.
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or Revision

of a Determination or Refund of Sales & Use Tax

under Article 28 & 29 of the Tax Law for the

Period 12/1/76-8/31/79.

State of New York }
§s.:
County of Albany }

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Robert Leader, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
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29th day of February, 1984.

orized to a

inister oaths
Law section 174
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

BROWN-STORIE, INC,

for Revision of a Determination or
of Sales and Use Taxes under Articles 28 and 29
Tmber 1, 1976

of the Tax Law for the Period Dec
through August 31, 1979,

DECISION

for Refund

Petitioner, Brown-Storie, Inc
13642, filed a petition for revisi

and use taxes under Articles 28 arn

., 280 East Main Street, Gouverneur, New York
jon of a determination or for refund of sales

1d 29 of the Tax Law for the period December 1,

1976 through August 31, 1979 (File No. 29680).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Commi

on March 8, 1983 at 9:15 A.M., wit

April 30, 1983.

appeared by John P. Dugan, Esq. (4

I.

constituted repairs or capital img

II. Whether certain supplies

repair work are subject to tax.

F1IN

Petitioner appeat

ssion, 207 Genesee Street, Utica, New York,
h additional evidence to be submitted by
red by Robert Leader, Esq. The Audit Division

\lexander Weiss, Esq., of counsel),

ISSUES

Whether the work performed by petitioner pursuant to certain contracts

)rovements to real property.

purchased by petitioner for use in performing

{DINGS OF FACT

1.

Petitioner, Brown-Storie,

Inc., is an industrial contractor primarily

performing work for paper manufacturers.




2, On January 25, 1980, as

-2~

the result of an audit, the Audit Division

issued a Notice of Determination %nd Demand for Payment of Sales and Use Taxes

Due against petitioner covering the period December 1, 1976 through August 31,

1979 for taxes due of $5,951.24, plus interest of $631.16, for a total of

$6,582.40,

3. On audit, the Audit Divi%ion analyzed petitioner's contracts in detail

for the audit period and categori;

machinery installation. Purchase

zed them as capital improvements, repairs and

invoices and job cost records related to the

contracts were reviewed and errors were found in the following areas:

(1) Petitioner failed to|pay a sales or use tax on materials purchased

for certain jobs which the Audit Division determined were capital improve-

ments. Petitioner did not p
pay permit,

(2) Petitioner failed to

supplies purchased and used in certain repair work.

issued a direct pay permit.

(3) Petitioner failed to

vehicles rented from a subsid

:

The additional taxes of §

of $1,831.53.
4. At the hearing, petition
(3) plus $495.92 of item (1)].

5.

The tax due in t

y a tax because the customer issued a direct
his area was $3,220.84.

pay sales or use tax on equipment rentals and
These customers also
The additional taxes amounted to $898.87.

pay sales or use tax on small tools and

iary corporation which produced a deficiency

r agreed to a liability of $2,327.45 [item

2,724.92 determined in Finding of Fact "3(1)"

involve materials purchased for use in performing the following contracts:

TYPE OF

CUSTOMER CONTRACT AMOUNT TAXABLE MATERIALS CONTRACT
(a) Boise Cascade $ 36,345.00 $16,323.00 Cost Plus
(b) Boise Cascade 1,834.61 1,658.00 Cost Plus
(c) St. Regis Paper 101,061.00 27,942.00 Cost Plus
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The contract for (a) provided that petitioner supply labor, supervision,
tools, supplies, materials, equipment and insurance for the resurfacing of a
dam. Petitioner placed 3,000 PSI concrete, 8 inches thick on the up stream and
down stream side of the dam. Four inches of concrete was placed on the top
section of the dam. Petitioner cleaned all loose concrete and debris from fhe
existing dam surface, down to solid concrete to allow the concrete facing to
bond to the existing concrete. The work also included placing rerods on 12
inch centers each way in all concrete areas. Petitioner resurfaced 127 feet.

Contract (b) involved replacing a concrete floor in the beater room.

Contract (c) was for the construction of a coal conveyor tunnel and
coal pit dump. Petitioner was required to cast in place 3,000# concrete with
rerod. Tunnel walls, base and top slab were 12 inches thick. The tunnel
dimensions were 8' x 8' x 162'. The coal dump area was 15' x 15' x 17' and
also required a 12 inch concrete base.

Petitioner argued that the work it performed pursuant to the foregoing
contracts was in the nature of repairs and since a direct pay permit was
furnished by the customer, it was not liable for tax on the materials purchased
nor was it required to collect tax from the customer.

The Audit Division took the position that the work performed by
petitioner comnstituted a capital improvement and, as such, petitioner was
liable for tax on the materials, regardless of the direct pay permits.

6. The supplies referred to in Finding of Fact "3(2)" included such items
as dynamite, small tools, safety devices, oxygen, acetylene and the like. The
Audit Division did not consider the materials actually transferred to the

customer as part of the repair as being taxable.
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Petitioner argued that the materials and supplies purchased for repair

jobs were delivered directly to the job location and upon delivery were under

the custody and control of the customer. Petitoner concluded that since the
materials and supplies were delivered to the customer and the customer was
charged for such items under cost plus contracts, the purchases it made were
resold to the customer.

CONCLUSIONS OF LAW

A, That section 1101(b) (4) of the Tax Law defines "retail sale" as:
"...(1) a sale of tangible personal property to any person for
any purpose, other than (A) for resale of such or as a physical
component part of tangible personal property, or (B) for use by that
person in performing the services subject to tax under paragraphs
(1), (2), (3) and (5) of subdivision (c) of section eleven hundred
five where the property so sold becomes a physical component part of
the property upon which services are performed or where the property
so sold is later actually transferred to the purchaser of the service
in conjunction with the performance of the service subject to tax.
Notwithstanding the preceding provisions of this subparagraph, a sale
of any tangible personal property to a contractor...for use or
consumption in erecting structures or buildings...or otherwise adding
to, altering, improving, maintaining, servicing or repairing real
property... is deemed to be a retail sale regardless of whether the
tangible personal property is to be resold as such before it is so
used or consumed."

B. That the work performed by petitioner pursuant to contract (a) under
Finding of Fact "5" constituted "maintaining, servicing or repairing" real

property within the meaning and intent of sections 1105(c)(3) and 1105(c)(5) of

the Tax Law. [Matter of Climax Manufacturing Company, State Tax Commission,

October 16, 1974]. Therefore, petitioner is not liable for tax on the materials

which became a physical component part of the dam in accordance with section

1101(b) (4) (1) (B) of the Tax Law.1

Section 1101(b)(4) requires that a contractor pay sales tax on purchases

of materials used in performing services under sections 1105(c)(3) and (5) of
the Tax Law. However, section 1119(c) of the Tax Law provides for a

refund of such taxes when used in the manner herein.
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Petitioner was not required to collect sales tax from the customer on

said transaction since it was furnished with a direct pay permit.

C. That the work performed by petitioner pursuant to contracts (b) and

(c) constituted capital improveme

intent of sections 1105(c)(3) and

ts to real property within the meaning and

1105(c) (5) of the Tax Law. Therefore,

petitioner was liable for tax on ﬁurchases of tangible personal property

consumed in the performance of such work in accordance with section 1101(b) (4)

of the Tax Law.

D. That the equipment rentals and supplies used or consumed by petitiomer

in performing repair work are subj
sold to the customer prior to use

of the Tax Law.

ect to tax regardless of whether they were

by petitioner pursuant to section 1101(b) (4)

E. That the petition of Browyn-Storie, Inc. is granted to the extent

indicated in Conclusion of Law "B'; that the Audit Division is hereby directed

to modify the Notice of Determinat
Taxes Due issued January 25, 1980;
is in all other respects denied.

DATED: Albany, New York

FEB 29 1984

ion and Demand for Payment of Sales and Use

and that, except as so granted, the petition
STATE TAX COMMISSION

PRESIDENT

e R

COMMISSIONER

COMMISS XONER
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