
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

Brighton Sound, Inc.
315 Mt. Read Blvd.
Rochester, l{Y L4606

Gentlemen:

Please take notice of the Decision of the State tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review aa
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be corrmenced in the
Supreme Court of the State of New York, Albany Cor:nty, within 4 nonths fron the
date of this not ice.

fnquiries concerni.ng the computation of tax due or refund allowed in accordance
w:i.th this decision nay be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Ca.rpus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATts TN( COI{MISSION

qc: Pet i t ionerts Representat ive
James R. Sullivan
Webster, lJalz, Sullivan, Santoro & Clifford
Suite 700, 19 t{ .  Main St.
Rochester,  NY 14614
Taxing Bureau's Representative



STATE OF NEW YORK

STAIE TN( CO}IMISSION

In the Matter of the Petition
of

Brighton Sound, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 3/ l /79-2/ 28/ 82.

ATFIDAVIT OF IIAIIING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of Decenber, 1984, he served the within notice of Decision by
certified mail upon Brighton sound, Inc., the petitioner in the within
proceedin8' bY enclosing a true copy thereof ia a securely sealed postpaid
rsrapper addressed as fol lows:

Brighton Sound, Inc.
315 Ut.  Read BIvd.
Rochester, NY 14606

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care 4nd custgdy of the United States postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
hereia and that the address set forth on sai.d lrrapper is the last known address
of the petitioner.

Sworn to before me this
31st day of December, 1984.

pursuant to
adninister oaths

Tax Law section 174



STAIE OF NET{ YORK

STALE TAX CoUtfiSSroH

In the ldatrer of tbiffi :
of

Brigbtoa Souad, Iac. :

for Redeternination of a Deficiency or Revigion :
of a lleterninetioa or Rcfund of Salce & Usc Tex
nader Article 28 & 29 of rhe Tax f,aw for the :
Period 3l rl79-2l28lgZ.

AFFII}AIIIT Otr UAILIIIG

State of New York :
8 A .  :

County of Albany :

David Parchuck, beiag duly sworn, deposes aod oays that bc is an cqrloycc
of the $tate Tax Comieaion, tbat hc ig over 18 yeara of age" and that on thc
3let day of December, 1984, he carred the within aotice of Dccision by
certified oail upon Janee R. Sullivan, thc retrrcaetrtative of the petitioncr in
the within proceeding, by encloeing a true copy thereof ia a gecurcly ccalcd
poetpaid wrapper addressed ag foll.ows:

Janes R. Sullivan
Webster, VeLz, Sullivan, Saatoro & Clifford
Suitc 700, 19 tl. ltalu St.
Rochestcr, IIY 14614

and by depoeiting sanc entloeed in a poatpaid Broperly addreercd wrapper in I
post office under the exclucive care and cuetody of the lhited Statcc Portal
Seryicc sithin thc State of, Her Yort.

That deBoneat further eays that the said addrescee is the repre3entativc
of the petitioner herein and that tbe addrees set fortb on said wrappcr is thc
last &nown address of tbe reprcsentative of the petitioaer.

Swonn to before ne thig
3lst day of Decenber, f984.

pursuant to Tax Law scction 174
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltion

o f

BRIGHTON SOI]ND, INC.

for Revision of a Determinatlon or for
of Sal-es and Use Taxes under ArtlcLes
of the Tax Law for the Perlod llarch 1,
through February 28, L982.

Audlt Dlvislon, as the rezult of

r Payment of SaLes and Use Taxes

DECISION

a f leld audlt '

Due (herelnafter

Refund
28 ard 29

t979

Petitioner, Brighton Sound, Inc. r 315 Mt. Read Boulevard' Rochester, New

York 14606, filed a petitlon for revislon of a determlnatlon or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March l, 1979 through February 28, 1982 (File No. 38574).

A snall cLaims hearing was hel-d before James lloefer, Hearing OffLcer' at

the offlces of the State Tax Comlsslon, One Marlne Mldl-and PLazat Roon 1300,

Rochester,  New York, on AprlJ- 25, 1984 at 1:15 P.M., with al l  br lefs to be

subnitted by I'Iay 2L, L984. Petitioner appeared by I'Iebster, lrlalz' Sulllvan,

Santoro & Clifford (Janes R. SulJ-lvan, Esq. r of counsel). The Audit Dtvlsion

appeared by John P. Drgan, Esq. (Thonas Sacca, Esq.,  of  counsel) .

ISSUE

I{trether petitlonerfs lease of a tractor and traller lras not subJect to

sales and use taxes on the basis of the resale (or re-l-ease) exclusl-on provided

for under sect lon 1101(b)(4) of the Tax Law.

FINDINGS OF FACT

1. On May

lssued a Not ice

1982,  the

Demand fo

20 ,

and
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rrNoticett) agalnst petl-tloner, Brighton Sound, Inc. Said Notlce assessed

addlt ional tax due of $4,476.37, plus lnterest of  $957.45, for a total  due of

$5,433.82. The Notlce encompassed the perlod l larch 1, 1979 through Februaty 28,

L982.

2. The aforementioned Notice was premlsed on the Audlt Dlvlslonts aesertion

that petitlonerts rentaL of a tractor and traller fron Ryder Truck Rentals

(hereinafter rrRyderrt) was subJect to compensating use tax. Durlng the period

March 1, 1979 through May 31, 1981, petltioner made lease payments to Ryder

total l lng $63,948.15. No saLes tax was paid by pet i t ioner on said Lease

payment,s since lt had gl-ven a resale certifl.cate to the lessor. The Audlt

Divlsion considered the lease pa)nrents taxable as a purchase subject to uae

tax. The $4,476.37 of tax due sho$n on the Notlce dated llay 20t L982 vae

computed by nultiplylng the lease payment,s of $631948.15 by the 7 perceat tax

ra te .

3. Pet i t ionerrs business act iv i t les conslsted, lnter aLla, of  the rental

of sound and/ot lighting systems to musiclans on concert toura whlch were held

throughout the United States. Petitioner also provlded for the transportatlon

of the sound and,/or lightlng equlpment between concert sites via the tractor

and traller i.t leased fron Ryder. Brlghton Sound, Inc. also provlded a drlver

for the tractor and trailer, although the tractor was leased, at least on one

occasion, wlthout the services of pet i t ionerrs dr lver.

4. The same tractor and trailer lrere contlnuously l-eased by petitloner

fron Ryder during the period in question. Sald tractor and trailer were

speclal.ly equipped to meet petttlonerfs specifie needs and, when not being

ut l l ized, the tractor and trai ler nere stored at petJ-t ionerrs place of buslness
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ln Rochester, New York. Ryder blLled petitLoner vla weekly involceg, the

rental charge being determined on a per nile basis. Petltloner had a "full

servlce" lease with Ryder which requlred Ryder to pay for alL lnsurance

charges and to make all neceasary repalrs to the tractor and traller. The

lease between Brighton Sound, Inc. and Ryder nas not subnitted into evldence.

5. Petitioner maintalns that a portlon of the rentaL paynents made to

Ryder for the tractor and trailer hras not subJect to tax slnce the tractor and

trai ler were re-rented or re- l -eased. Of the $63,948..15 in lease payments made

to Ryder,  pet i t loner asserts that $42r658.42 apply to re-rentals.  Pet l- t loner

presented no argument or evldence with respect to the taxable status of the

ba lance o f  lease paynents  o f  $211289.73  ($631948.15  -  $421658.42) .

6. Petitioner utillzed a standard contract entltled I'Publl.c Address

System Rental and Operation Contractfr (received and marked lnto evldence ae

pet l t ionerfs exhlbl t  "1").  Pursuant to the terms of the standard contract,

petl-tioner retained compLete direction and control over the tractor and traller.

The Audlt DivisLon was under the Lmpression that petltioner utilized the

standard contract at all tlmes and, therefore, determLned that Brighton Soundt

Inc. was not re-rentlng the tractor and trailer slnce it had retained complete

domlnion and controL over said vehicles.

7, Pet i t ioner,  on certain occasions, did not ut l l ize the standard contract

but, ln lieu thereof, used a letter to establish the terms of the agreenent.

Petltloner maintains that in each lnstance where a letter agreement was used'

complete dlrection and control of the tractor and trailer were rellnquished to

the lessee, thereby creatlng a val-ld rental, whlch ln turn would allow petitioner

to lease the tractor and trailer fron Ryder tax free slnce lt was leased for
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resale or re-lease. Petitioner cl-aims that the followlng letter agreementa

constitute vaLld rentals where conplete direction and control of the tractor

and trailer lrere rellnquished to the lessee:

(a) Agreenent dated February 23, 1979 (received and marked lnto

evidence as petitlonerrs exhiblt tt2t'). Petltloner provided lts cuatomer

with a sound system lncludlng two techniclans, lightlng system includLng

two technicians and the tractor and trailer, drlver, fuel and pernits.

Pet i t loner charged the lessee a f lat  fee of $1,ZZS.00 per show wlth a

mlnimum of fLve performanees per week. In the event that the sound and

lighting systems rtrere not used for a performance, the cuetomer pald

$500.00 for transportatlon charges. Weekly l-ease Paynents nade by

petitioner to Ryder for the perlod the tractor and traller lrere used ln

the perfornance of this agreement amounted to $81608.02.

(b) Agreenent dated February 16, 1980 (recelved and marked lnto

evldence as pet l t ionerfs exhlbl t  t t3t t) .  Pet l t ioner leased only the tractor

for a seven week period to a competltor. This transaction was a straight

lease of the tractor, petltioner not providing any sound or J.ightlng

eguipment. The Lessee provided a drLver for the tractor. t'Ieekly leage

payments nade by petitioner to Ryder for the perlod the tractor was used

ln the perfornance of this agreement amounted to $10r2L7.34.

(c) Agreenent dated August 23r 1979 (recelved and marked into evidence

as pet l tLonerrs exhlbl t  rr4rr) .  Pet l t loner provided Lts customer wlth a

sound system including two techniclans, llghtlng system lncludlng two

technleians and transportatlon for the sound, llghtlng and band equlpment

includlng a driver for the tractor and trailer and all fuel and tolle.
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Pet i t loner charged i ts customer a f lat  fee of $6,300.00 per week. WeekJ-y

lease paynents nade by petltloner to Ryder for the perlod the tractor and

trailer were used in the performance of thls agreement amounted to $6' 474.42.

(d) Agreenent dated October 31, 1979 (reeelved and marked lnto evldence

as petltionerrs exhlblt "5t'). This agreement contalned the eame condltlons

as 7(c),  -W,, except the weekly guarantee was $7'700.00. I ' Ieekly lease

paynents nade by petitloner to Ryder for the period the tractor and traller

were used ln the performanee of thls agreement anounted to $2'481.15.

(e) Agreenent dated Septenber 8, 1980 (received aod marked lnto

evldence as pet l t ionerrs exhlbl t  t t6t t) .  Pet i t loner,  Ln conJunct lon wlth

Virgolight, Inc. of Boston, Massachusetts, entered lnto an agreement

wherein VirgoJ-lght provided the customer wlth a llghting Bystem and

petltioner provided a sound system and the tractor and traller wlth

dr iver.  A f lat  fee of $Z,SO0.00 per week was charged for f lve ehows per

week. t'Ieekly l-ease payments made by petitioner to Ryder for the perlod

the tractor and trailer were used ln the perfornance of this agreement

amounted to $13, 032,37 .

8. Pet l t ionerts presldent,  Mr. G. T. Sweeney, test i f led at the hearlng

held herein that the tractor and traller were also leased to Brighton Lltee,

Inc. and that Brighton Lites, Inc. provlded lts own drlver and had conplete

dominlon and control over sald vehlcles. The contract or agreement between

Brlghton Sound, Inc. and Brighton Lites, Inc. lraa not subnltted into evldence.

It appears from the record that petLtloner and Brighton Lltes, Inc. are related

entltLes. Both corporatlons are located at the same address andr in the

agreements dated February 23, 1979 and August 23r 1979 (Flndinge of }act ttT(a)
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and (c)r', supra), !1r. Sweeney thanked the customer for cal-llng on Brlghton

Sound and Brlghton Lltes. The record contalns no further specifics detailing

the reLatlonshlp between Brighton Sound, Inc. and Brighton Lltes, Inc.

9. Mr. Sweeney also testifled that ln those transactlone identlfied ln

Findlngs of Fact t '7(a),  (c),  (d),  and (e)t ' ,  -ggpg, the road nanager for the

concert tour had complete dlrectlon and control over the tractor and traller

lncluding the right to select the route or routes to be utiLized by petltlonerrs

drlver. The agreementa eubnitted lnto evidence dated February 23, L979,

Angust 23r 1979, October 31, L979 and Septenber 8, 1980 contaln no provlslone

whieh would indlcate that domlnlon and control over the tractor and traller

passed fron pet i t ioner to l ts customers.

CONCLUSIONS OF LAW

A. That pursuant to Tax Law $1105(a),

receipts from every retail sale of tanglble

otherwise provided tn thls artlclerr.

B. That Tax Law $1101(b) (4) excludes

sales tax 18 lnpoaed on rr [ t ]he

personal property' except as

sales for resale from the definition

of rrretal l  salert .

C. That Tax Law $1101(b)(5) deftnes I tsale, sel l ing or purchaserr ag

fol lows:

ttAny transfer of titLe or possession or both, exchange or
barter, rental, lease or license to use or consume, conditional or
othenrise, in any rnanner or by any means whatsoever for a considera-
t lon ,  o r  any  agreement  there for . . . r r .

D. That the Sales and Use Tax Regulations provide that:

ItThe terms frental, lease, license to user refer to a1l- trana-
actions ln which there ls a tranefer of poseesslon of tangible
personal-  property without a transfer of t i t le to the property."  20
NYCRR 526.7(c)(1) (ef fect ive datee September 1, L976).
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The Regulatlons further provlde that:

t'Transfer of possession with respect to a rental' lease or
license to use, means that one of the followlng attrlbutes of property
ownership has been transferred:

(1) custody or possesslon of the tangLble personal property'
actual or constructive;

(il) the rlght to custody or possesslon of the tangible personal
property;

( l i l )  the r lght to use, or control  or dlrect the use of,  tanglble
personal propertyrr  .  20 NYCRR 526.7 (e) (  )  (ef fect lve date'
September l ,  L976).

E. That the transact lons Ldent i f ied in Flndings of Fact r f7(a),  (c),  (d)

and (e)r'r.ggg3, did not constltute a resale or re-lease withln the meanlng and

intent of sect ion 1101(b)(4) of the Tax Law and 20 NYCRR 526.7(c)(1) and 20

NYCRR 526.7(e)(a).  The bare assert ion of Mr. G. T. Sweeney that the road

manager of the concert tours had conplete directlon and control over the

tractor and trai ler is insuff ic lent,  by l tseLf,  to show a transfer of possesslon.

It ls noted that the standard contract used by petitioner clearly lndicates

there l ras no transfer of possesslon of the tractor and trai ler to pet l t lonerts

customers. The letter agreements identlfled ln Findlngs of Fact tt7(a), (c),

(d) and (e)", !gE, are completel-y devoid of any provlsion whlch rvould show

that donlnlon and control over the tractor and traller paseed fron petltloner

to Lts cuatomer. Furthermore, in al-l of these agreements, petiti.oner provlded

a driver for the tractor and traller, pald the wages of said drlver' and aleo

retalned responslbllity for the operatlon of the vehlcles lncludLng all feesr

tol-ls, pernits and fuel. On thls record, it cannot be found that there waa a

transfer of possesslon of the tractor and trailer pursuant to 20 NYCRR 526.7 (e) ( )

with respect to the transact lons ldent l f led in Findings of Fact "7(a),  (c),  (d)

and (e)rr ,  supra. See: Matter of  Monroe Tree & Landscape, Inc.,  State Tax
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Cornmission, August 9e 1984; Matter of Flrelands Sewer & Water Construction

Co., Inc., State Tax Conmission, October 7, 1983 and l,Iatter of Grand Ieland

Transit Corporatlon, State Tax Corrmisoion, January 31, 1984.

F. That with respect to the transaction identified in Finding of Fact

"8", $pll, petitloner has fall-ed to sustatn lts burden of proof to show that

there was a transfer of possesslon of the tractor and traller to Brlghton

Lltes, Inc. pursuant to 20 NYCRR 526.7 (e) (a). The contract between Brighton

Sound, Inc. and Brighton Lites, Inc. waa not subnltted into evLdence and' as

noted in Finding of Fact rr8rr, supra, petltloner and Brighton Lites, Inc.

appear to be related ent i t ies. The bare assert ion by pet i t ionerrs president

that complete direction and control over the tractor and trailer passed to

Brighton Ll tes, Inc. ls lnsuff ic ient to meet l ts burden of proof.

G. That petitl-oner has shown that $10r 2L7.34 in lease payments made to

Ryder (Finding of Fact "7(b)", supra) were made for the excluslve purpose of

re-rental- or re-lease to a customer where transfer of possesslon of the tractor

and trailer passed to said cuatomer. Since payments were made to Ryder on a

week-to-week basis, each paynent constltuted a transactlon pursuant to 20 NYCRR

525.2(a) (2).  ( l tat t"r  r t  nxo c"""ralg ,  State Tax Comlsslon, May 15r 1981

and llatter of Mlcheli Contracting Corporation, State Tax Conrmlssion, I'Iay 27 t

1983. ) Accordingly, the lease payments nade by petitioner to Ryder in the anount

of $10r2L7.34 are not subject to tax since sald paynents conat i tute purchases

for  resa le  in  accordance w i th  sec tLon 1101(b) (4 ) .
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H. That the petition of Brighton Sound, Inc. le granted to

indicated ln Goncluslon of Law "Grr, -gg,; and that' except as so

pet i t lon is in al l  other respects denled.

DATED: Albany, New York STATE TAX COMMISSION

DEC 31 1984

the extent

granted, the

PRESIDEI{T
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