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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Juae 29, 1984

Breezy Point Surf Club, fnc.
22 3rd St.
P .0 .  Box  278
Breezy Point, NY 11595

Gentlernen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revien atr
adverse decision by the State Tax Connission nay be instituted only under
Article 78 of the Civil Practice Law and Rulee, and must be commenced in the
Supreme Court of the State of New York, Albany County, vrithin 4 months from the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decisioa nay be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Building lf9, State Canpus
Albany, l{ew York 72227
Phone lf (518) 457-2070

Very truly yours,

STATE TN( CO}I}fiSSION

Petitioner I s Representative
Joha R. Horan
Fox, Glynn & Melamed
One Broadway
New York, l[Y 10004
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1984

Silver Gull Club, Inc.
Beach L93rd St.
P .0 .  Box  277
Rockaway Point, NY 11595

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the co'ryutat.ion of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /I9, State Campus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

Petitioner t s
John R. Horan
Fox, Glynn &
One Broadway
New York, NY f0004
Taxing Bureau's Representative

Representative

Melaned



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 29, 1984

Silver GuIl Club, fnc.
Beach 193rd St. ,  P.0.  Box 277
Rockaway Point, l{Y 11695

Gentlenen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adniaistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review ao
adverse decision by the $tate Tax Comission nay be instituted only under
Article 78 of the Civil Practice taw and Rules, and nust be comenced in the
Suprene Court of the State of ilew York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund alLowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building lf9, State Caqrus
Albany, New York 12227
Phone /i (518) 457-2a70

Very truly yours,

STATE TAX COIO{ISSION

cc: Petit ionerrs Representative
John R. Horan
Fox, Gl5nnn & Melamed
1 Broadway
New York, NY 10004
Taxing Bureauts Representative



STATE OF NEW YORK
STATE TAX COMMI5SION

ALBANY, NEW YORK 12227

Juoe 29, 1984

Breezy Point Surf Club, Inc.
and William Ferguson & Thomas August, Indiv. & as Officers
P .0 .  Box  278
Breezy Point, NY 11695

Gentlemen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Conmission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed t.o:

NYS Dept. Taxat.ion and Finance
Law Bureau - Litigation Unit
Building //9, State Campus
Albany, New York 12227
Phone # (518) t+57-2070

Very truly yours,

STATE TAX CO}I}fiSSION

Petitioner' s Representative
John R. Iloran
Fox, Glynn & Melamed
1 Broadway
New York, NY 10004
Taxing Bureaur s Representative



STATE OF NEW YORK

STAIE TN( COMMISSION

In the Matter of the Petitions
o f

Breezy Point Surf CIub, Inc. l
trlilliam Ferguson, Officer of Breezy Point Surf
CIub, Inc.; Thomas P. August, Off icer of Breezy

Point Surf Club, fnc.; and Silver Gull CIub, Inc.

for Revision of Determinations or for Refunds of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Periods December l, 'J,974 through
November 30, 1977 and March l,  1978 through
February 28,  1981.

AtrT'IDAVIT OF IIAITINC

State of New York ]
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
29th day of June, 1984, he served the within notice of Decision by certified
mail upon Breezy Point Surf Club, Inc., the petitioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Breezy Point Surf Club, Inc.
22 3rd St .
P .0 .  Box  278
Breezy Point, NY 11695

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last koown address
of the petit ioner.

Sworn to before me this
29th day of June, 1984.

r ster
pursuant to Tax sect ion 174



STATE OT NEW YORK

STATE T$( COI{IIISSION

In the Matter of the Petitioas
of

Breezy Point Surf Club, fnc. l
hlilliam Ferguson, Officer of Breezy Point Surf
Club, Inc.; Thonas P. August, Off icer of Breezy

Point Surf Club, fnc.; and Silver Gull Club, Inc.

for Revision of Deteruinations or for Refunds of
Sales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Periods December 1, 1974 through
November 30, 1977 and March 1, 1978 through
February 28, 1981.

$TIDAVIT Otr T.TAIIING

State of l{ew York }
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an erployee
of the State Tax Comission, that he is over 18 years of age, and that on the
29th day of June, 1984, he served the within aotice of Decigion by certified
nail upon Sj.lver GuIl Club, Inc., the petitioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Silver Gull Club, fnc.
Beach 193rd St.
P .0 .  Box  277
Rockaway Point, NY 11695

and by depositing sane enclosed in a postpaid properly addrdssed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that t^he said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
29th day of June, 1984.

sterto
section 174



STAIE OF N[T{ YORK

STATE TN( COI{IfiSSION

In the Matter of the Petitions
of

Breezy Point Surf Club, fnc. l
Willian Ferguson, Officer of Breezy Point Surf
Club, Inc.; Thonas P. August, Off icer of Breezy

Point Surf Club, fnc.; and Silver Gull Club, fnc.

for Revision of Determinations or for Refunds of
Sa1es & Use Taxes under Articles 28 and 29 of the
Tax Law for the Periods Decenber l, 197/+ through
Novenber 30, 7977 and Harch l, 1978 through
February 28, 1981.

and by depositing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
29th day of June, 1984.

State of l{ew York }

county of Albany l 
t t ' t

David Parchuck, being duly sworn, deposes and says that he is ao euployee
of the State Tax Corunission, that he is over 18 years of age, and that on the
29tb day of June, 1984, he served the within notice of Decisiotr by certified
mail upon Silver Gull Cl-ub, Inc., the petitioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addregEed
as fol lows:

Silver Gull Club, Iac.
Beach 193rd St . ,  P.0.  Boz 277
Rockaway Pointn NY 11695

AFFIDAVIT OT UAII.ING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said lrrapper is the last knowu address

rized to
pursuant to Tax



STATE OT MW YORK

sTAlE T$( Colt'fissloN

In the Matter of the Petitions
of

Breezy Point Surf CIub, fuc. l
t{illiam Ferguson, 0fficer of Breezy Point Surf
CIub, Inc.; Thonas P. August, 0ff icer of Breezy

Point Surf CIub, Inc.; and Silver GuIl Club, Inc.

for Revision of Deternioations or for Refunds of
$ales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Periods December 1, 1974 through
Novenber 30, 7977 asd March 1, 1978 through
February 28, 1981.

A}TIDAVIT OF I{AIIIilG

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Counission, that he is over 18 years of age, and that on the
29th day of June, 1984, he served the within ootice of Decision by certified
mail upon Breezy Point Surf Club, Inc., and Willian Ferguson & Thomas August,
Indiv. & as 0fficers, the petitioners in the within proceeding, by enclosiag a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Breezy Point Surf CIub, fnc.
and William Ferguson & Ihonas August, Indiv. & as 0fficers
P .0 .  Box  278
Breezy Point, lff 11695

and by depositing same enclosed in a postpaid properly addressed wrapper io a
post office under the exclusive care and custody of the United States Postal
$ervice witbin the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petitioner.

Sworn to before me this
29th day of June, 1984.

pursuant to Tax Law section 174



STATE OT NEhI YORK

STATE TN( CO}IMISSIOI{

In the Matter of the Petitions
of

Breezy Point Surf Club, fnc. l
William Ferguson, 0fficer of Breezy Point Surf
Club, Inc.; Thonas P. August, Off icer of Breezy

Point Surf Club, fnc.; and Silver GuIl Club, fnc.

for Revision of Deterninations or for Refunds of
$ales & Use Taxes under Articles 28 and 29 of the
Tax Law for the Periods December L, 1974 through
November 30, 7971 and llarch 1, 1978 through
February 28, 1981.

ATTIDAVIT Otr IfAIf,I$G

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of June, 1984, he served the within notice of Decision by certified
mail upon John R. Horan, the representative of the petitioners in the within
proceedi-ng, by enclosing a true copy thereof in a securely sealed postpaid
wrappef, addressed as follows:

John R. Horan
Fox, Glynn & Melaned
One Broadway
New Yorh, lfY f0004

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set fortb on said wrapper is the
Iast known address of the representative of the petitioner.

Sworn to before ne this
29th day of June, 1984.

r
pursuant to Tax Law section 174



STA.TE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltions

of

BREEZY POINT SURF CLUB, INC.;
$IILLIAM FERGUSON, OFFICER OF BREEZY POINT SURF

CLUB, INC.; THOMAS P. AUGUST, OFFICER OF
BREEZY POINT SURF CIUB, INC.; AND SILVER GULL

CLUB, rNC.

for Revlsion of Determinations or for Refunds
of Sales and Use Taxes under Articl-es 28 and 29
of the Tax Law for the Periods December 1, L974
through November 30, 1977 and ltarch 1, 1978
through February 28, 1981.

DECISION

Peti t ioners, Breezy Point Surf  CI-ub, Inc.;  Wtl l lan Fergusonl Off lcer of

Bteezy Point Surf Club, Inc.; Thomas P. August, Officer of Bteezy Point Surf

C1ub, Inc.;  and Si lver Gul l  Club, Inc.,  f i l -ed pet i t lons for revision of determl-

natlons or for refunds of sales and use taxes under Articles 28 and 29 of the

Tax Law for the periods December 1, 1974 through Novenber 30, 1977 and March 1,

1978 th rough February  28 ,198f  (F iJ -e  Nos.  25700,25989,34809 and 35384) .

A formal hearing was hel-d before John F. Koagel, Ilearlng Offlcer, at the

offices of the State Tax CommLsslonr l\ro World Trade Center, Roon 65-51, New

York ,  New York  IOO47,  on{4ay  12 ,1983 a t  1 :15  P.M. ,  w i th  a l l  b r le fs  due no

later than October 15, 1983. Petitioners appeared by John R. lloran' Esq. Ttre

Audlt  DLvision appeared by John P. Dugan, Esq. (Kevln CahlLl ,  Esq.,  of  eounsel) .

ISSUES

I. Whether petitioners Breezy Polnt Surf Club, Inc. and Silver Gull- Club,

Inc.r  col lected sales tax from thelr  members and, l f  so,
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II. l ltrether petitioners Breezy Point Surf Cl-ub, Inc. and SLl-ver Gull Club'

Inc. are l-lable for sal-es taxes returned to their members where more than three

years have elapsed from the dates of collections

III. Wtrether Wll-liau Ferguson and Thomas P. August lrere persons required to

col-lect, tax on behal-f of Breezy Polnt Surf Club, Inc. for the period December 1r

1974 thtough Novenber 30, 1977 thus maklng them personally llable for any tax

rendered due herein.

IV. lltrether petitioners Breezy Point Surf Club, Inc. and Silver GuLl- Club,

Inc. are llable for additl.onal sal-es tax determined due fron thelr restaurant

and bar operat ions for the period March 1, 1978 through February 28, 1981.

V. Whether penal-ty asserted against al-l four petltioners for the perLod

December 1, 1974 through Novenber 30, 1977 should be walved due to reasonable

cause.

FINDINGS OF FACT

1. Pet l tLoners Breezy Point Surf  Cl-ub, Inc. ( t rBreezyt ' )  and Sl l -ver Gul l

Club, Inc. ("SLlver") are beach cl-ubs. The cLubs operate for annual dues

paying members only and offer access to a beach and swirnming pools, and basket-

ball, handball and tennls courts. In addition, both cl-ubs have cafeterias,

reataurants, Lockers and 
"jb"rr.". 

There is a separate charge for cabana

rental ;  cabanas are rented on a seasonal basis.

2. Prlor audlts of Breezy and Sil-ver covering the years 1971 through 1974

found that charges for cabana rentals constltuted dues subJect to sales tax

under sectLon 1105(f)(2) of  the Tax Law. AccordlngJ-y, both pet l tLoners l tere

issued notices of determination and demand for payment of sales and use taxes

due. Bteezy, belleving that the charges for cabana rentals were nontaxabl-e

receipts from rentals of real estate, appeal-ed a declslon of the State Tax
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Comrnlssion uphol-ding the assessment issued against it by conmenclng an Articlei

78 proceeding. Said proceeding resulted ln the Appellate Dlvlslon overturnlng

the State Tax Conmlsslon declsion and the grantlng of Bteezyrs petltlon. The

State Tax Conrmlssion appealed to the Court of Appeal-s, whJ.ch af f lrned the

declslon of the Appel late Dlvls ion (s."

S ta te  Tax  Conmlss ionr  67  A.D.2d,760,  a f f td .48  N.Y.2d  776) .  Subsequent ly ,  a

State Tax Cornmission declsLon concerning the sane issue for SlLver granted

Si lverrs pet l- t lon based on the above noted case.

3. For the perlod December 1, 1974 thtough November 30'  L977, whi le

litigation nas stll l in progress, the Audit Divislon reviewed the books and

records of Breezy and SLlver. It was determined as a result of these reviews

that salea tax was belng charged and collected on cabana rentals and not belng

remltted to New York State. As a result, on ldarch 14, 1978, notices of deterni-

natlon and demand for payment of sales and use taxes due covering the period

December 1' 1974 t-hrough Novenber 30, 1977 urerd issued to Breezy and SLlver as

fol lows:

ADDITIONAL
PETITIONER TN(

PENALTY
AND INTEREST ASSERTED DUE

Breezy
Silver

$  107 ,  095 .  78
$108,  823.20

$46,8r4 .62
$48 ,  186 .05

$153 ,910 .40
$ 157,  009 .25

In additl-on, the Notice issued to Breezy lncl-uded the names of petitJ-oners

tr{ll l lan Ferguson and Thomas P. August, as the Audit Division had deternLned

that they were responslble offlcers of Breezy and thus personally llable for

any tax not paid by Breezy.

Both notices issued and the audlts conducted resulting in such notlces

were confined to the lssue of cabana rental-s as the audltors were alLowed

linited access to the records of Bteezy and Silver.
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4. For the perlod March 1, 1978 through February 28, 1981 further audlts

of the books and records of Breezy and Sil-ver were perforned. Estinated tax in

the amount of $1,000.00 per quarter l ras assessed agaLnst both Breezy and SlLver

as it was deternined that additional tax was due for their bar and reataurant

operatlons. The record does not show why such determinations were made or how

the amounts lrere arrived at. Tax on fixed asset purchases was determlned due

for Breezy and Si lver in the amounts of $38.02 and $861.73, respect ively.  The

bulk of the tax assessed in the amounts of $41,34L.36 and $351438.15 agalnst

Breezy and Silver, respectlvely, represented sales tax allegedly collected on

cabana rentals. As the l-ltigatLon concerning the issue of taxability of cabana

rentals had been concl-uded at the tine of these audlts ln favor of petltloner

Breezy, refunds of approximately one hal-f of the alleged saLes tax collected

were made to members. The balance of the money col-lected, which was used to

pay the Legal fees and adminlstratlve expenses in connection wLth the prior

litigation, is the amount assessed and at lssue hereln and lncLudes the amount

collected durLng the 1978 and, 1979 seasons.

The above audit adjustnents resulted ln two notlces of determination

and demand dated June 20, 1981 being issued for the period March 1, 1978

through February 28, 1981 as fol lows:

PETITIONER

Breezy
Sllver

ADDITIONAL
TAX

$53 ,379 .38
$48 ,  299 .  88

SIMPLE
INTEREST

$6 ,057  .  86
$5 ,  537 .  87

TOTAL
ASSERTED DUE

$59,437 .24
$53 ,837 .  75

5. At the hearing hel-d herel.n the Audtt DivisLon reduced the tax

the flrst two notices issued on March 14, 1978 to the fo1lowLng:

Breezy, lJ i l l lam Ferguson and Thomas P. August -  $92,807.40
tax plus penalty and lnterest.

assessed

lllygf - $80,407.60 tax plus penalty and interest.
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Said reductions ellminated the amounts col-lected allegedly as sales tax whlch

lsere returned to the members. Ilowever, no reductlons were nade for amounts

returned to menbers where the refunds were made more than three years after the

dates the amounts were collected. Thls determinatlon by the Audit Division was

based on sectlon 1139 of the Tax Law which, in general, lmposes a three year

statute of linltations upon the appl-leatlon for and granting of refunds and

credits. Agaln, the refunds made to the members were approxinateJ-y flfty

percent of the amounts collected fron them purportedly as sales tax.

6. Pet i t ioners did not contest the taxes assessed on the f lxed asaet

purchases.

7. Petltloners and the Audlt Divlsion stLpulated that the tax due on the

bar and restaurant sales should be reduced to $4r192.88 and $1'926.00 for

Breezy and Silver, respectLvely, for the perlod March 1, 1978 through Februaty 28'

1 9 8 I .

8. I t  ls the posit ion of the Audit  Dlvis ion that saLes tax was col lected

on the cabana rentals and must, with the exception of amounts returned to

members within three years from when they were collected, be remltted to New

York State and not used to pay legal and adml-nistratlve expenses.

9. On Januarl 2O, 1975, petltloners Breezy and Sil-ver sent each of thel-r

members a letter which encLosed a membership appLlcation and price schedule for

the 1975 season and presented general information about the clubs. The third

paragraph of each letter sent to the Breezy nembers and the fourth paragraph of

each letter sent to the SLlver members stated the following:

frThis year the Club has been inforned by the New York State
Sales Tax Bureau that the cabanas are subJect to the 82
New York State Sales Tax. We do not belleve thls tax ls
due and we intend to flght it. However, whlle we do thls'
we must col-l-ect the tax and place it ln escrort. If we are
successful, the tax will be refunded lnnediately to the
cabana holders.r l
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On the date the letters were sent, nelther Bteezy nor Silver had been assegsed

sales tax on the cabana rentals for the years 1971 through L974, the subJect of

Breezyrs l-ltigation, but had been verbally advlsed by the Audit Divlslon that

such assessments would be made and the basis of them.

10. Members who rented cabanas were invoiced for the rental charges plus 8

percent New York State Sales Tax for the seasons 1975 through L979.

11. Subsequent to the declsion of the Court of Appeals declarlng the

nontaxability of cabana rentals, members of Breezy and Sllver ltere sent letters

which accompanied the inttial dlstributlon of 50 percent of the amounts collected

as described ln Findlng of Fact rr4rr above. The basic letter sent to Sl-lverrs

members was dated January 20, 1980; the exact date of the baslc letter sent to

Breezyts members ls unknown, but was sent on or about January 20, 1980. Said

l-etters contained the followlng paragraphs which lnclude the entire body of the

le t te rs :

t'We are delighted to report a victory over the New York
State Tax Conrmission which assessed a sales tax on cabana
rentals nade by the Breezy Point Surf Club, Inc. We
opposed the lni t ia l  assessment,  but thls dld not deter the
enforcement agency. Thereupon rre brought an administrative
proceeding, introduclng both documentary evidence and
testlnony. However, the Tax Cormisslon conflrmed the
assessment and we were forced to bring an action in the
courts to challenge what we believed to be an erroneous
and lLlegal- deterninatlon.

When the case reached the Appell-ate Dlvislon of the
Supreme Court, an exhaustlve brLef ln support of our
positlon and another in reply to that subnitted by the
Attorney General on behalf of the Tax Comission was
followed by oral argunent, whereupon the Court unanlmously
ruled in our favor.

Unwilling to accept the Court's cl-ear statement of the
applicable law, the Tax Conrmlssion prevalled upon the
Attorney General to appeal thls declsion of the Appellate
Divlsion. Again after br lefs and oral  arguement (slc),
the Staters hLghest court ,  the Court  of  Appeals '  af f i rmed
the decislon of the AppelLate Divislon, al-l Judges concurrlng.
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We are grateful to you for your support durlng thls long
and trylng proceeding, whlch could have had a disastrous
effect on our Club. We are happy to be able to express
this gratltude in a concrete way by means of a dlstrlbutlon
fron the legal defense fund which you hel-ped establlsh.
After payment of the costs incurred, lrere able to return
fifty percent of the amounts advanced during the perlod in
quest ion.

In this \ilay, you are not only llberated from future levles
of the sal-es tax on cabana rentaLs, but also rewarded for
your support of our efforts ln contestl-ng past asses€tments.
We hope that you are as pleased wlth this outcome as ne
are .

With best wishes for a happy and prosperous New Year' we
remain, tt

12. PetLtloners, by testtmony of petitioner firomas P. August and llarvey

Good, comptroller of both Breezy and Silver, asserted the followlng:

a) that the clubs never lntended to collect sales tax, but only meant

to nerely establlsh a legal defense fund ln order to fight the 1971

through 1974 assessment of tax on the cabana rentals, and that this actlon

aras necessltated by the fact that the clubs, being not for profit orgaalza-

tlons, had no assets to l-lquidate in the event that Breezy was not successful

nl th the l i t lgat ion;

b) that the 8 percent rate was arrived at arbltraril-y and was col-nciden-

tally the same rate as the sal-es tax, and that these anounts were referred

to as "tax" ln the Januaryr 1975 l-etters and on the invoices only because

the auditors referred to l t  as tax;

c) that it was decided internally to handle the entire matter Ln the

fashion descrlbed above without 1-egal counsel;

d) that upon personal- contact wlth nenbers, when they appeared at the

seasonsf beginnlngs to slgn up for membership, they were tol-d by the

clubsr personnel that the 8 percent charge was a legaL defense fund
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'  establLshed in order to fight the tax on cabana rentals and that the money

would be held i.n escrow.

13. The alleged sales taxes colLected on the cabana rentals for the

periods at issue hereln were f i rst  put into the clubsr sales tax accrual

accounts; however, wlthin one month were transferred into speclal escrow

accounts. Ttre funds in question nere kept ln bank accounts separate and

dLstinct from other funds beJ-onglng to the clubs.

L4. tr'Itl-l lan Ferguson and Thomas P. August jointly declded not to pay the

escrow funds to New York State.
t

15. During the periods ln questLon, t{1111an Ferguson was president of

Breezy and Thomas P. August was Vice Presldent ot. Bteezy. Mr. August asserted

that he and Willlam Ferguson, as officers of Breezy, acted reasonably and on

the advlce of counsel- ln overseelng the dlsposltlon of funds ln the escrolt

account, and fulfil led all dutLes imposed upon them by law with respect to the

obligation of the cl-ub for sales taxes. Thomas P. August was not responsible

for fil ing sales tax returns but he signed checks and collected money from

customers and members. trIll l ian Ferguson lras responsible for deciding operating

policy and whlch items would be treated as taxable or nontaxable, however he

dld not collect money. There rras no other evidence presented at or subsequent

to the hearlng concernlng the invol-vement (or non-lnvolvement) of Wllllan

Ferguson and lhomas P. August hrith the flnancial affairs of Breezy.

16. Pet l t ionersr posl t ion is that no penal- ty should be assessed for the

perlod December 1, L974 through Novenber 30, 1977 f.or two reasons. Flrst, the

issue of cabana rental taxablllty was belng l-itlgated and, in factr the end

resul-t was that cabana rentals were determlned by the Courts to be not taxable.

Second, the offlcers of Bteezy and Sil-ver never fel-t that they were col-l-ectfng



sales tax during the above

deternined by petitioners

4-

perlod and thus asserted that

that no tax lras payable to New

CONCLUSIONS OF LAW

it was reasonabl-y

York State.

A. That sect ion 1137(a) of the Tax Law provldes, in pert lnent part :

"Every person requlred to flle a return under the precedlng
section whose total taxabLe recel.pts, amusement charges and
rents are subJect to the tax lnposed pursuant to subdLvlsions
(a),  (c),  (d) '  (e) and (f)  of  sect lon eleven hundred f lve
of this art ic le shal l ,  at  the t iue of f l l lng such return'
pay to the tax comml.ssion the total of the fo1l-owlng:

* * *

( l i l )  A11 moneys col lected by such person, @
imposed by this artlcle or pursuant to artlcle twenty-nine,
with respect to any recelpt, amusement charge or rent not
subJect to tax, and al l  moneys col lected wlth respect to
any receipt, amusement charge or rent subject to taxt
purportedl-y in accordance wlth a schedule prescribed by the
tax comisslon but actually ln excess of the amount stated
in such schedul-e as the amount to be coLlected.. .rr  (enphasls
supp l ied) .

The anounts col-Lected consistlng of 8 percent of the charges for

cabana rentals during the periods at issue were collected purportedly as tax

and therefore, wlth the exceptlon of the amounts returned to the membersr must

be remltted to New York State. The amounts were involced conslstently as New

York State saLes tax at 8 percent of the cabana rental-s and the l-etters sent to

the membershlp on January 2O, 1975 dld not mention litigation fees and/or

admlnlstratLve expenses and speclfical-l-y stated that tax was being collected'

pl-aced in escrow and wouLd be refunded imediately to the cabana hoLders lf

l ltigatlon was sucessful. The l-ltigatlon lras sucessful, however the menbers

received, starting on or about January 20, 1980, only approxinateLy 50 percent

of the amounts paid by them, said amount,s being referred to ln letters to the

membership as "the Lega1 defense fund whlch you hel-ped establ-ish."
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B. That sect lon 1f38(a) (1) of  the Tax Law provldes, ln pert lnent part :

rr l f  a return reguired by this art ic le is not f l led, or i f  a
return when filed ls incorrect or insufficient, the amount
of tax due shall be determined by the tax cornmlsslon from
such lnformatlon as may be avai labl-e.. . .  Not lce of euch
determlnatlon shal1 be given to the person liable fot the
collection or payment of the tax. Such determination shaLl
finally and irrevocably flx the tax unless the person
agalnst whom lt ls assessed withln ninety days after glving
of notice of such deterninatlon, shall apply to the tax
comisslon for a hearing, or unless the tax cornnlssion of
lts own motion shall redetermlne the same.tt

The notlces of determinatlon did not finally and lrrevocabl-y flx the

tax since petJ.tioners did apply to the Tax Comisslon withln the ninety day

period provLded for ln sect ion 1138 of the Tax Law, and, therefore, any such

tax returned to cabana holders prevlously collected for the 1975 and L976

seasons shoul-d be deleted from the notlces issued on March 14, 1978 ln a manner

conslstent with the method used to delete the amounts returned to the cabana

holders col lected for the 1977 season.

C. That section 1133(a) of the Tax Law provides that every person required

to col-lect any tax lmposed by the sal-es and use tax law sha1l be personally

l-lable for the tax Lmposed, collected or reguired to be col-lected under the

sal-es and use tax law.

Sect lon 1131(1) of the Tax Law provides, in pert inent part :

t t rPersons requlred to col lect taxf or I  persons required to
collect any tax lmposed by this articl-er shall- Lnclude:
every vendor of tangible personal property or servlcesl
every reeiplent of amusement charges; and every operator of
a hotel. Said terms shal-l- also include any officer or
enployee of a corporatlon or of a dissolved eorporatLon who
as sueh officer or empl-oyee is under a duty to act for such
corporatLon ln conplylng wlth any regulrement of thls
art ic le and any member of a partnershlp."

Wlll-lan Ferguson and Thomas P. August lrere each under a duty to act

for Breezy Point Surf Club, Inc. ln complytng wlth sald statute and are therefore
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personal-ly l-iable for taxes found due herein for such corporatLon for

period December l, L974 tl:.tough November 30, 1977.

D. That the sales taxes determlned due on the restaurant and bar operations

of Breezy Point Surf Club, Inc. and Silver GuLl Club, Inc. are reduced to

$4,L92.88  and $1 ,926.00  respec t ive ly  fo r  the  per iod  March  1 ,  1978 th rough

February 28, 1981 in accordance wlth Flndlng of Fact tt7" 
.99g,.

E. That the pet i t ioners, Breezy Point Surf  CLub, Inc.;  Si lver Gul1 Cl-ub'

Inc.; Wil-lian Ferguson; and Thomas P. August, had reasonable cause for not

remitting sales taxes on cabana rentals for the perlod December 1, 1974 through

November 30, L977i thus the penalt ies asserted for this period are to be

cancelled and interest ls to be computed at the minimum statutory rate.

F. That the pet l t ions of Breezy Polnt Surf  Club, Inc.;  Sl lver Gul l  C1ub,

Inc.; Will-lan Ferguson; and Thomas P. August are to be granted to the extent

lndlcated in Conclusions of Law t tBtt ,  I tDt 'and t tEtt ,  j :gp3; that ln al l  other

respects the petltlons are denied and the notlces of determl.natlon and demand

for paynent of sal-es and use taxes due dated l-larch 14, 1978 and June 20' 1981

the

are sustalned.

DATED: Albany, New York

JUN 2e p84
STATE TAX COMMISSION

PRESIDENT
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