
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 1, 7984

Borre l l i rs  Gi f t  Shop,  fnc.
c/o Vincent Borrel l i
22L2 Throop Ave.
Bronx, NY J0469

Gent.lemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone lt (518) 457-207A

Very truly yours,

STATE TAX CO}IMISSION

Petitioner t s Representative
F. Dane Buck, Jr.
Franklin Pierce Law Center
2 l{hire St.
Concord, NH 03301
Taxing Bureaut s Representative
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STATE TAX COI'IfiSSION

In the Matter of the Petition
o f

Borre l l i rs  Gi f t  Shop,  Inc.

for Redetermination of a Deficiency or Revision
of a Deterurination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 721 t/7 4-77 / 30 /78.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
lst day of June, 1984.

ATFIDAVIT OT'I{AIIINC

that the said addressee is the petitioner
forth on said wrapper is the last known address

$tate of lrlew York ]
ss .  :

County of A1bany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comission, that he is over 18 years of age, and that on the
lst day of June, 1984, he served the within notice of Decision by certified
nail  upon Borrel l irs Gift Shop, fnc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Borre l l i ' s  Gi f t  Shop,  Inc.
c/o Vincent Borrel l i
2212 Throop Ave.
Bronx, NY 70469

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of l{ew York.

t o a ter oauthori
pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMI'IISSION

Ln the Matter of the Petition
o f

Borre l l i ' s  Gi f t  Shop,  Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax traw for the
Period 12/ 1,17 4-11 | 30 178.

AITIDAVIT OF }'AIIII{C

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comurission, that he is over 18 years of age, and that on the
lst day of June, 1984, he served the within notice of Decision by cert i f ied
mail upon F. Dane Buck, Jr., the representative of the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
r,rrapper addressed as fol lows:

F. Dane Buck, Jr.
Franklin Pierce Law Center
2 tihite St.
Concord, NH 03301

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
lst day of June, 1984.

a r oa
to Tax sect ion



S?ATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BORRELLIIS GIFT SIIOP, INC.

for RevisLon of a Determlnation or for Refund
of Sal-es and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 1974
through November 30, 1978.

DECISION

Peti t ioner,  Borrel l l rs Glf t  Shop, Inc.,  c/o Vincent Borrel l i '  2212 l \ toop

Avenue, Bronx, New York 10469, filed a petition for revlslon of a determlnatlon

or for refund of sales and use taxes under ArtLcles 28 and 29 of the Tax Law

for the perLod December 1, 1974 through November 30, 1978 (Fi le No. 28445).

A small cl-alms hearlng was heLd before Judy M. Clark, Hearlng Offlcer' at

the offices of the State Tax Conrmlgsion, Two World Trade Center, New Yorkr New

York, on April 29, 1982 at 9:15 A.M. and conttnued to concLuslon on September 12'

1983 a t  1 :15  P.M. ,  w l th  a l l  b r le fs  to  be  subml t ted  by  October  L2 ,1983.

Petitioner appeared by F. Dane Buck, Jr., Esq. The Audlt DivLslon appeared by

John P. Dugan, Esq. (Kevin A. Caht l l ,  Esq.,  of  counsel-) .

ISSIJES

I. Whether all sales and purchase records were avallable at the tLne of

audlt precluding the Audit Divl-slon from reviewlng only a test period of saLes

to determine petitionerrs markup and deternlnlng tax due therefrom for the

ent lre audlt  per iod.

II. I,Ihether the Audit DLvisionrs flndlngs aa a result of the test period

review accurately reflected the sales made by petltloner for the entire audlt

per iod.
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III. Wtrether penaltles and interest imposed

Tax Law ln excess of the mlnlmum statutory rate

pursuant Eo sectlon 1145 of the

shouLd be cancelled.

FINDINGS OF FACT

1. 0n Septenber 3, L979, the Audlt Dlvislon issued Ewo notices of deternl.-

natlon and demand for paynent of saLes and use taxes due agalnst Borrel-lits

Glft Shop, Inc. coverlng the period December 1, 1974 through Noveober 30, 1978.

The Notlces were issued as a result of a fleld audLt and asserted totaL addltlonal

tax  due o f  $15r534.L4 ,  pLus  penaLty  and in te res t  o f  $8 ,063.04 ,  fo r  a  to ta l  due

o f  $ 2 3 , 5 9 7 . 1 8 .

2. Petlt,ioner executed two consents to extend the period of llnltatlon

for the lssuance of an assessment. The period was extended to Septembet 20t

1979.

3. Pet i t loner operated a gi f t  shop at 610 East 187th Streetr Bronxr New

York, selllng retall merchandise such as home decorations and small furnlture.

Pet l t l -oner ceased l ts buslness operat ion on June 15, 1979.

4. On audlt, the Audlt Dlvision compared gross sales reported on salee

and use tax returns f iLed with sales recorded ln pet i t lonerfs books and records

and Federal Corporatlon Income Tax Returns filed. As of che date of audlt,

petiEioner had flled only the 1975 and 1976 Federal returos. For the yearg

1975 and L976, the Audit  Diviston found that the gross sales were $72,280.00

hlgher on the Federal returns flled than reported on the sales tax returns.

The Audlt Dlvlslon determtned an error rate in reporting gross eales of 24.4

percent and applled this rate to the gross sales reported on sales and use tax

returns filed for the entire audlt perlod. The Audit Divlslon determLned that

pet i t l -oner underreported gross saLes by $1641000.00 on sales and use tax

returns f l led.



-3-

The Audlt DivLslon then performed a narkup test on October 19, 1978 ln

order to verlfy these gross sales based on purchases made. The Audlt DlvisLon

reviewed 31 sales invoices fron the perlod October 1 through October 17, 1978.

These sales lnvolces nere numerlcally sequenced fron a sales book nalntained

and provided by petitioner for the purpose of such test. The actual purchase

lnvoice was reviewed to determine the cost of each item sold, lncluding any

frelght charges paid. Based on thls review, the Audit Dlvlslon determlned that

pet i t ionerrs markup on the l tems sold was 70.2 percent.

Pet i t ionerrs purchases on the Federal  tax returns f l led were also

hlgher than those recorded on i ts books for the years L974 and L975 by $51213.40

or 2.2 percent.  The Audit  Dlvis lon therefore lncreased pet i t ionerre purchases

recorded Ln its books for the period December 1, L974 through May 31, 1978 by

2.2 percent, applied the narkup of 70.2 percent thereon, and detemLned grosa

sales as wel l  as taxable sales of $7231151.14 for this period. Pet i t ioner

reported taxable sales of $5621088.00 on sales and use tax returns f l led.

Addit ionaL taxable sal-es of $161,063.14 were deternined, an lncrease of.28.7

percent over those reported. The Audlt Division updated lts audit flndlngs to

include the period June 1, 1978 through November 30, 1978 and determlned

addlt ional taxabl-e sal-es of $190,457.96 and tax due thereon of $15,236.66. The

balance of tax determlned due ($297.48) was due to pet l t l .onerrs unsubstant lat lon

of dellveries nade to Jurlsdlctions other than New York Clty. The Audlt

Division thereby determined the total sales tax deflclency for the perLod

December  1 ,  1974 th rough November  30 ,  1978 o f  $15,534.14 .

5. During the lnterim of the fLrst hearlng and the contl.nuatlon, petLtloner

subnlt ted copies of l ts U.S. Corporat lon Income Tax Returns f l led for the years

1977 and. 1978. These rtere prepared by petitlonerrs new accountant from the
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I torksheets of pet i t ionerts pr ior representat lve. Based on this submlsslon, the

Audlt Divlsion adJusted the purchases marked up on audit based on the actual

purchases reported on the Federal returna for the audlt period, made an adJuetment

for inventory not sold and further allowed 2 percent for pll-ferage and broken

merchandlse. This reduced the addltLonal sales tax determined on audlt based

on a narkup of purchasee at 70.2 percent to $13rL69.60 frou $15r236.66 for the

ent ire audlt  per iod. l

The Audlt DlvLslon upheld its posltlon on the imposltlon of penalty

and interest in that petltLoner had been audlted prevLously and addltLonal

taxes were det,ermined due. The Audit. Divlsion maLntalned that petitlonerts

recordkeeplng procedures should have been corrected as a result of the flret

audlt .

6. Petltioner contended that all books and records were aval.Lable at the

tlme of audit; therefore, the test perlod of sales revlewed by the Audlt

Divlsion was not necessltated by lack of sales or purchase records. No substan-

tial evldence nas submltted to show the existence of those records at the tlme

of audLt or thereafter.

Further, petitloner contended that the perLod of the salee revlew was

not lndlcatlve of its overall buslness operation ln that the perlod of sales

review occurred during its peak se1llng period where narkups lrere the highest,

Petitloner testifLed that its peak selllng perlod occurred fron September to

December and May and June. During the baLance of the calendar year, sales were

in progress to ellmlnate out-of-date merehandlse and to make room for the next

seasonts  s tock .

No adJustment nas nade Ln r}n'e $297.48 tax due for Jurlsdlctional errors.
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Petitloner also testifled that the store always deducted at least 20

percent off the marked sel-J-lng price of items as a purchaslng lncentlve to Lts

customers.

Petitioner did not charge sales tax to lts customers but rather

absorbed the tax out of lts proflts when fiJ-tng Lts sales tax returns. Petittoner

contended that lf sales tax were separately stated to lts cuatomersr it would

have been at a competitlve dl-sadvantage ln the nelghborhood.

7. The Audlt  Divis lonrs worksheets disclose that pet l t loner did in fact

advertise reduction sal-es durlng lts off-season selJ-lng perl.od. DurLng the

Audit  Dlvls ionrs f i rst  contact at  the pet i t lonerts place of business durlng

Auguste L978, sal-es were advertised at. 20 to 40 percent off regular selling

pr lces .

No evidence was submitted by petitioner to show the effect of such

sales on the Audlt  Divis lonrs f indings. PetLt ionerrs purchases and saLes, a8

recorded on lts books and records, however, dlsclosed an overall markup on

purchases of 65 percent for the perlod December, 1974 through May, L978.

8. Petltioner argued that aLl its sales and use tax returns nere tirnely

fll-ed for the period under revlew. Petitioner therefore sought reductLon of

penalty and lnterest Ln excess of the mlnimum statutory rate. Petl-tloner

cont,ended lt rel-led on the services of lts prior accountant for the preparatlon

of its sales and use tax returns. Testimony had been given that the prlnclpals

entered sales flgures in the books and the accountant totaled the sales flgures

when returns lrere needed to be flled. cash register tapes were dlscarded once

the sales rrere recorded.
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Pet l t ionerrs present  accountant  to ta led

books and records and divided the totaL saLes by

taxable sales and sal,es tax due.

sales recorded Ln pet l t lonerrs

108 percent to determlne

CONCLUSIONS OF LAW

A. That sectlon 1138(aj of the Tax Law provides that lf a return lthen

filed ls incorrect or lnsufflclent, the amount of tax due shall- be deternined

from such information as may be avallable. That petLtlonerts own records

disclosed the inadequacy of the sales tax returns as flled.

That the Audit Divislon used the lnformatlon avallabl-e at the tlme of

audit to determine gross saLes and verl-fy those gross sales by uee of a narkup

of purchases method of audit. When addltLonal Lnformatlon was provided' to

wLt' the Federal- tax returns for the years L977 anid L978' adjustments rtere made

to purchases marked up on audit to conform with the purchases actually sold.

That the Supreme Court in HolLand v. Unlted States'  348 U.S. IzL, 1327

99 L.ed 150, 162 (1954),  in dLscussing the use of an lndlrect audit  method even

when adequate books and records were available, hel-d rrthe Government must be

free to use all 1egal evldence avail-able to it ln determlnlng whether the story

told by the taxpayerIs books accurately ref l 'ects hls f lnanciaL hletoryrr .

That the use of a markup of purchases method of audlt to verlfy grose

sales receipts was proper. The petitioner has not shown that all aource

documents were avalLable for audlt ln order to determlne the exact amount

i ts sales and to support  i ts books and records. (Chartair ,  Inc. v.  State

o f

Tax

C o n r m i s s i o n ,  6 5  A . D . 2 d  4 4 ,  4 1 1  N . Y . S . 2 d  4 1  ( 1 9 7 8 ) ) .

B. That in deternlning the markup on petltionerrs purchases, the Audlt

Dlvislon used the actual selllng prlces of the goods sold durlng the perlod

revlewed. Any dlscounts petltioner nay have given were therefore accounted
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for. The Audlt Dlvision falled to conslder, however, that sales occurred

during ot,her 
".ffing 

periods. That the markup on purchases used to determine

petltionerrs sales is hereby reduced to 65 percent pursuant to Finding of Fact

n 7 r r .

C. That 20 NYCRR 536.1 provldes for the remlsslon of penaLties and

lnterest exceedlng the mLnimum interest set by statute when reasonable cause le

shown for falLure to pay over tax. Reasonable cauae lras not shown Ln the

instant case. There is no statutory authority requlrlng a reductlon on the

grounds that a taxpayer relled ln good faith on legal counseL or other represen-

ta t l ve .  (C.  H.  He ls t  Corp .  v .  S ta te  Tax  Comiss lon ,  66  A.D.2d 499 '  414 N.Y.S.2d

7 5 1  ( 1 e 7 9 ) ) .

D. That the pet l t lon of Borrel-Lirs Gif t  Shopr Inc. ls granted to the

extent lndicated ln Concluslon of Lalil "B" above; that the Audit Divlslon is

dLrected to further nodify the Notlces of Determlnatlon and Demand for Paymeut

of Sales and Use Taxes Due issued on September 3, 1979 and, revised pursuant to

Flnding of Fact tt5tt; and that, except as so granted, the petitton ls ln all

other respects denied.

DATED: Albanyr New York

JUN O 1 1984
STATE TAX COMMISSION
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