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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

. a t

November 9, 1984

Bon-Ton of Syracuse, Inc.
formerly Donnor Sales, Inc.
c/o l {r .  Donald Connor
448 Burnet Ave.
Syracuse, NY 13203

Gentlemen:

P1ease take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission nay be instituted only 'nder
Article 78 of the civil Practice Law and Ru1es, and must be corrmenced in the
Supreme Court of the State of l,Iew York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Canpus
Albany, New York 12227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX CO}I}IISSION

cc: Taxing Bureau's Representative



STATE OT NEW YORK

STATE TAX COMI,IISSION

In the Matter of the Petition
o f

Bon-Ton of Syracuse, fnc.
formerly Donnor Sales, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
9/ t /7e  -  s /31 /82 .

That deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AIT'IDAVIT OF I'AII,ING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within notice of Decision by certified
nai l  upon Bon-Ton of Syracuse, fnc.,  fornerly Donnor Sales, fnc.,  the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lo les:

Bon-Ton of Syracuse, Inc.
foruerly Donnor Sales, Inc.
c/o llr. Donald Connor
448 Burnet Ave.
Syracuse, NY 13203

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

said addresaee is the pet i t ioner
said wrapper is the last knom address

Sworn to before ne this
9th day of November, 1984.

ster oaths
sect ion 174

rized to



STAIE O}' NE![ YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f
:

BON-TON OF SYRACUSE, rNC. DECTSTON
formerly DONNOR SALES, INC. :

for Revision of a Determtnatlon or for Refund !
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period Septenber 1, L979 z
through May 31, L982.

:

Pet l t ioner,  Bon-Ton of Syracuser Inc.,  formerly Donnor Sales, Inc.,  448

Burnet Avenue, Syracuse, New York 13203, filed a petition for revlslon of a

determtnatlon or for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period Septenber 1r 1979 through May 31r 1982 (FlLe No.

410s9) .

A snall cl-aims hearlng was held before Arthur Brayr llearing Offlcer, at

the offices of the State Tax Conrmlssion, 333 East Washington Street, Syracuse,

New York, on February 3, 1984 at 11:15 A.M., with al l  documents to be f l led on

or before February 17, 1984. Petitioner appeared by Mr. Donald Connor, presldent.

The Audit Dlvlsion appeared by John P. Dugan, Esq. (Anne I'I. lfurphy, Esq., of

counsel) .

ISSUE

lJhether petltioner ls llable for addltl.onal sales and use taxea as a

result  of  a f le ld audlt .

FINDINGS OF FACT

1. On December 7, L982, the Audlt Division issued a Notlce of Determinatlon

and Demand for Paynent of SaLes and Use Taxes Due to Donnor Sales, Inc. The

Notice assessed a total  tax due of $151755.25 for the period September 1, L979
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through l{ay 31, L982, plus interest of  $31032.48, for a total  anount due of

$18,787.13. The Notice explained, ln part ,  that the tax was deternined ln

accordance with sectlon 1138 of the Tax Law and was based on an audlt of

pe t l tLoner Is  records .

2, At the time the Notice was lssued, the Audlt Dlvl-slon had not been

advised by the Department of State that the name Donnor Sales, Inc. had been

changed to Bon-Ton of Syracuse, Inc.

3. In the course of the audit ,  the audltor reviewed pet i t ionerrs purchase

records in detall and concluded that use tax was due on three items. Firet,

the auditor found that use tax of $Zgg.36 was due on recurring purchases from

suppl lers.  Second, the auditor determlned that use of $715.L2 tax was due on

petitionerrs purchase of furniture and fixtures. Lastlyr the audltor concluded

that use tax Ln the amount of $12r6f5.61 was due on pet l tLonerrs purchase of

materiale whlch were incorporated lnto capltal constructlon.

4. The auditor also determlned that sales tax rras due ln the amount of

$1r686.16 upon a f lnding of unsubstant iated exempt sales. One port lon of the

sales tax alleged to be due was found through the use of an error rate derived

through an examination of sales invoLces for the perlod December 1, 1981 through

lfay 31 , 1982.

5. After the audit  was completed,

Inc., executed a document consenting to

test per iod audit  method.

Mr. Connor, on behalf of Donnor Sales,

the ut l l lzat l ln of a representat ive

6. On Septenber 1, L979, Mr. Donal-d Gonnor purchased the assets of a

business known as Bon-Ton of Syracuse, Inc. (ttBon-Tontt). At the time of the

purchase, the former ordners of Bon-Ton would not sell- the buslness name.

Therefore, Mr. Connor used the name of Donnor SaLes, Inc. On December 11,
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L979, 1"1r. Connor acqulred the use of the name of

petitionerts name was changed back to Bon-Ton.

Bon-Ton and, on this date,

7. Bon-Ton engaged in the installation and fabrication of glass and

aluminum. This lnvolved replacing glass ln automoblles and bulLdinge and

fabricatlng the glass and aluminum used in the erectlon of new bulldings or new

additlons to bulldlngs.

8. In the course of conversations with enployeea of the Audlt Divlelonr

Mr. Connor was advLsed that he should attempt to recover prevlously uncoJ-Lected

taxes from hls customers. When l"tr. Connor followed this advice, he lost four

preferred customers.

9. At the hearing, l,[r. Connor etated that he dld not chal-J-enge the

accuracy of the assessment issued to Bon-Ton. I

10. At the hearing, petitioner argued, anong other thlngs' that: correct

information regarding those transactions upon which he should be collectlng

sales tax hras unavailable; that the publlcations of the Department of Taxation

and Flnance lrere either nisleadlng or erroneous; that one should not have to

consult reference materials to deternlne onets sales tax 11ab111ty; that hls

right to accurate information under the Freedom of Infotmatlon Act was denied;

and that his attempts, through telephone cormunlcatlons wlth enpLoyees of the

Department of Taxation and Finance, to obtain guidance as to which transactions

were taxable were unavalll.ng.

I 

"r. 
Connor dld argue briefly that he should not have been agsessed tax on

the purchase of dr1L1 bits which were used ln the productlon of an rrelectronlc

fingertt. However, when asked if he wished to submit documents subetantiating
thls argument, he stated that he did not wish to pursue the point.
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CONCLUSIONS OF LAI.I

A. That petitioner has not submitted any evidence whlch would estabLish

that he is not Llable for the sales and use taxes assessed. Moreover, petltlonerrs

arguments do not provlde any basls for cancelllng the tax assessed. Tltat is,

the difficulty whlch petitioner experienced in obtainlng informatlon is not a

basis warranting cancellation of the assessment.

B. That the petLtion of Bon-Ton of Syracuse, Inc. fornerly Donnor Sales,

Inc. is denied and the Notice of Determlnation and Demand for Paynent of Sales

and Use Taxes Due dated December 7, 1982 ls sustalned.

DATED: Albany, New York STATE TAX COMMISSION

Nov 0I 1984
PRESIDENT

COMMISSIONER
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