
STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY,  NEW YORK 12227

0ctober 5, 1984

Bloomingdale Bros. ,
Division of Federated Dept. Stores, Inc.
Lexington Ave. & 59th St.
New York, NY rc022

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ffg8 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 72227
Phone /l (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

Petitioner t s Representative
Robert J. Levinsohn
Proskauer, Rose, Gortz & Mendelsohn
300 Park Ave.
New York, NY 10022
Taxing Bureau' s Representative



STATE OF NEhI YORK

STATE TAX COMI'flSSION

In the Matter of the Petition
o f

Blooningdale Bros. ,
Division of Federated Dept. Stores, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9 /1 /71  -  8137 /74 .

AITIDAVIT OF I'TAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober, 1984, he served the within notice of Decision by cert i f ied
mail upon Robert J. levinsohn, the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert J. Levinsohn
Proskauer, Rose, Gortz & Mendelsohn
300 Park Ave.
New York, NY 10022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
5th day of 0ctober, 1984.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Bloomingdale Bros.
Division of Federated Dept. Stores, fnc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9 l t l l t  -  8 /37174 .

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

AFFIDAVIT OF }IAIIING

State of New York I
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober, L984, he served the within notice of Decision by cert i f ied
mail upon Bloomingdale Bros., Division of Federated Dept. Stores, Inc. the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Bloomingdale Bros. ,
Div is ion of  Federated Dept .  Stores,  Inc.
Lexington Ave. & 59th St.
New York, NY 1o022

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before me this
5th day of  0ctober ,  1984.

roa
pursuant to isect ion 174
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STATE OF NEW YORK

STATE TAX COI{MISSION

In the llatter of the Petition

o f

BLoollINcDAlE BRoS. , DMSIoN 0F
FEDERATED DEPARTMENT SToRES, INC.

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Articles 28 and 29
of the Tax f,aw for the Period Septenber 1, tgTt
through August 31, L974.

1. 0n August 23, 1975, as the result of a

issued a Notice of Determination and Denand for

DECISION

Petit ioner, Bloomingdale Bros., Divisiop of Federated Departnent Stores,

rnc., Lexington Avenue and 59th street, New York, New York loo22 filed a

petition for revision of a determination or for refund of sales and use taxes

under Articles 28 and 29 of the Tax f,aw for the period September l, 1971

through August 31, 1974 (Fi le No. 17061).

0n February 28, 1983, petitioner, by its representative, Robert J. Levinsohn,

Esq., filed a waiver of formal hearing and requested that this natter be

decided by the State Tax Commission on the basis of the existing record and a

stipulation of facts of even date with all briefs to be subnitted by January 6,

1984. After due consideration, the Tax Cornnission renders the following

decis ion.

ISSI'E

l{hether petitioner, as a New York vendor, was required to collect sales

and use taxes on sales made to New York nonresidents at out-of-state locations

when the items purchased were to be delivered by conmon carrier to locations

within New York State as gifts to New York residents.

FINDINGS OF FACT

field audit, the Audit Division

and Use TaxesPaynent of Sales
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Due against petitioner, BlooniagdaLe 8ros., Divisioa of Federated Departnent

Storee, Inc,, in the anount of $5831301.12 pl.us penalty and interest of $2981380.13

for a total due of $8811681.25 for the period $eptenber 1, l97l to August 31,

$74 .1

2. Petitioner, bV itg controller and vice president-treaeurer, had ex€cuted

consents extending the period of linitstion for assessuent of sales and use talee

due for the period September 1, 1971 through August 3L, 1974 to September 20, 1976.

3. Petitioner has its princi.pal office in l{ew York City. Duriog the

period in lssue, petitioner owned and operated a chain of retail departneat

stores both in and out of ilew York State. Petitionerrs out-of-state storeg

included two stores in New Jersey and one store each in Connecticut, l{arsachusetts

and Pennsylvania. Not all. of the out-of-state stores werc open duriag the

entire period in issue.

4. As a result of a pre-hearing confereoce, the Audit Division cancelled

$3911880.48 in tax previously asseesed. $ubsequently, the Audit Dlvi.sion

cancelled an additional $87,636.00 Leaving $103,784.68 plus ninlnun statutory

fnterest ia issue, Tbe sole r€nnioing isgue involved nerchandise purchased and

pai.d for at petitiooer's out-of-state stores, by custoners who nere oot residents

of New York, as gifts for other persons with aildresses ia New York. Thesc

purchases were shipped by petitlonerts out-of-state stores via comon carrier

to the New York addresses at the reguest of the nooresideat purchasers.

Fetitioner did not collect tax on tbe recelpts from such sales.

5. Petitioner's position is that tbe aforesaid sales were sluilar to

purchases by nonresidents at petitionerrs out-of-state stores as giftr for

other pereons with New York addresses, which purcbases were shipped into l{ew

t Tro corporate officero
however, the officers'

of petitiouer were also incLuded in the ootice;
assessm€nts were later cancelled.



-3-

York by the purchasers thenselves. The Audit Division concedes that the

receipts fron such sales would not be subject to tax. Petitioner naintains

that, in both cases, the purchasers of the nerchandise exercised right or

control over the merchandise only outside New York State and that the persons

with New York addresses who used the merchandise were donees of the nerchandise

and thus not subject to use tax.

6. The Audit Division naintains that the sales tax is a rrdestination taxt'

and that the point of del-ivery or point of transfer of possession controls the

tax incident. Petitioner argues that, since the Audit Division stipulated that

the purchases were subject to use tax, sales tax regulations are irrelevant in

this case and that only purchasers and not donees are subject to use tax.

coNclusloNs 0F tAltt

A. That the term I ' tvendort includes... [a] person making sales of tangible

personal  proper ty . . . ,  the receipts  of  which are taxed by. . . r tAr t ic1e 28 of  the

New York Tax Law [Tax f ,aw $1101(b)(8)( i ) (A) ] .  Sect ion 1131(1)  of  the Tax Law

def ines " [p ]ersons requi red to  co l lect  taxf 'and ' rperson requi red to  co l lect  any

tax imposed by this article" to include every vendor of tangible personal

property or services.

B.  That  20 NYCRR 526.10(e)(1)  prov ides:

rr(e) Interstate vendors. (1) A person outside of this
State@ersons wilhin the State, who solicits
the sales in New York, as defined in subdivision (d) of
this section, or whp naintains a place of business as
defined in subdivision (c) of this section, is required to
collect the sal-es tax on the tangible personal property
delive5ed in New York or the pervices perforned in New
Y o r k . t t -

The regulations cited herein
they expressed the policy of
during the period at issue.

were effective September
the State Tax Comnission

I ,
as

1976; however,
it existed
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C. That  by v i r tue of  the Tax Law sect ions 1101(b)(8)( i ) (A)  and 1131(1)

and 20 NYCRR 526.10(e)(t),  peti t ioner is a vendor required to col lect sales

tax.

D' That the New York sales tax is both a rrtransactions taxtr and a trdestin-

ation raxrr [20 NYCRR 'ZS,Z(a)(2) and (a)(3)]. l iabi l i ty for the sales rax

arises at the r ime of the transaction [20 lfycRR 525.2(a)(2)]. Moreover,

'r . . . the point of del ivery or the point at which possession is transferred by

the vendor to the purchaser or designee controls both the tax incident and the

tax raterr[20 NYCRR 525.2(a)(g]. Since the nerchandise was transferred to the

purchasers' designees in New York, the Audit Division properly determined that

New York sales tax should have been collected (seg. llattqr. of hlorld Book Childcraft

International, Inc., State Tax Comnission, ylay 2, 1984).

E. That the State Tax Commission is not bound by stipulations as to the

meaning or purpose of legislat ion. Part ies, by st ipulation, cannot nake

ineffective the operation of a statute (see E. Fougera & Company, fnc. v. Citv

of  New York,  224 N.Y.  269,278-79;  Peop, le  v .  sh i f r in ,  199 Misc.  348,  352,  rev 'd

on other grounds, 301 N.Y. 445). hlhether the tax in issue is a sales tax or a

use tax is a matter of law to be deternined by this Connission and, inasnuch as

the ultinate destination of the sales in issue was New York State, the appropriate

tax to inpose was the sales tax.

F. That the petition of Bloomingdale Bros., Division of Federated Departnent

Stores, Ioc. is granted to the extent indicated in Finding of Fact rr4'r; that

the Audit Division is directed to modify the Notice of Determination and Denand



for Payment of Sales and Use faxes Due issued August 23, 1976 accordingly;

that, except as so granted, the petit ion is in al l  other respects denied.

DATED: Albany, New York

ocT 0 51984
STATE TAX COM}'ISSION

PRESIDENT
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lSee Severse)
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RECEIPT FOR CERTIFIED MAIL

NO INSURANCE COVERAGE PROVIDED
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to whom and Oate Deliv€red

Return rec€iPt showing to.whom'
Date. and Address ol Dolivery

Return rsceipt showing to whom'
Date. and Address ot Delivery
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