
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Decenber 31, 1984

Janice Blodnick
Off icer of Precision Maintenance Corp.
28 Bucknel l  Dr.
Plainview, LI,  NY 11803

Dear Ms. Blodnick:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative Ievel.
Pursuant to section(s) ffgS of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Comission may be instituted only under
Article 78 of the Civil Practice Law and Rulee, and must be cornrenced in the
Suprene Court of the State of New York, Albany Couoty, within 4 nonths from the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Buildlng /19, State Canpus
Albany, New York 12227
Phone tl (518) 457-2070

Very truly yours,

STATE TN( CO}TWSSION

cc: Petit ioner's Representative
Steven M. Coren
485 Madison Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEr{  YORK 12227

December 31, 1984

Myrna Kanter
Officer of Precision Maintenance Corp.
10 Huntington Hill Rd.
Woodbury, LI, NY 11797

Dear Ms. Kantor:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sectioa(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission nay be instituted only under
Article 78 of the Civil Practice Las and Rules, and must be co'nqenced in the
Supreme Court of the State of New York, Albany Couqty, within 4 nonths from the
date of this not.ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building #9, State Cauqrus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

Petitioner I s Representative
Steven M. Coren
485 Madison Ave.
New York, NY 10022
Taxing Bureaut s Representative



STATE OF I{EIC YORK

STATE TN( CO}I}fiSSION

fn the Matter of the Petition
of

Janice Blodnick
Officer of Precision Maintenance Corp.

for Revision of a Deternination or for Refund of
Sales aod Use Taxes under Articles 28 and 29 of
the Tax Law for the Period tL/ t /76-8/3t/80.

AIT'IDAVIT OF I{AILINC
In the Matter of the

o f
Myrna Kanter

Officer of Precision Maintenance Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for Lhe Period t2/ t /76-e/3t/80.

State of New York :
s s .  :

County of Albany :

Dpvid Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cornnission, that he is over 18 years of age, and that on the
31st day of Decenber, 1984, he served the within notice of Decision by
certified mail upon Myrna Kanter, Officer of Precision Maintebance Corp., the
petitioner in the within proceedinS, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Myrna Kanter
Officer of Precision Maintena4ce Corp.
10 Huntington lli l l Rd.
Woodbury, LI, I{Y t'J.797

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Serrrice within the State of New York.



Page 2
Affidavit of Uailing

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
31st day of December, 1984.

addressee is the petitioner
lrrapper is the last known address

that the said
forth on said

adninister oaths
ax Law sect ion 174



STAIE OF NEhr YORK

STATE TAI( COMI{ISSION

In the Matter of the Petition
o f

Janice Blodnick
Officer of Precision Maintenance Corp.

for Revision of a Deterninati-on or for Refuad of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Law for the Period l2l l /76-8131/80.

AFFIDAVIT OF }TAIf,ING
fn the }latter of tbe Petition

o f
Myraa Kaater

Officer of Precision Maintenance Corp.

for Revision of a Deterniaation or for Refirnd of
Sales and Use Taxes under Articles 28 and 29 of
the Tax f ,aw for the Period 12/ l /76-8/3U80.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connission, that he is over 18 years of age, and that on the
31st day of Decemler, 1984, he served the within notice of Decision by
certified mail upon Janice Blodnick, Officer of Precision Maintenance Corp.,
the petitioner in the within proceeding, by enclosing a frue copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Janice Blodnick
Officer of Precision Maintenance Corp.
28 Bueknell Dr.
Plainview, Lf,  NY 11803

and by depositing same enclosed
post office under the exclusive
Service within the State of New

in a postpaid properly addressed wrapper in a
care aad custody of the United States Postal
York.



Page 2
Affidavtt of Mailing

That deponcnt further iayc that the eaid addresBce ic the pctltioner
herein and that the addrcss set forth on eaid wrapper is thc lagt laown eddreae
of the patitionet.

Sworn to bcfore ne thie
3lrt dey of l)'ecenber, 1984.

Tax law section 174



STATE OF IiIEW YORK

STATE TAX COIIWSSION

Ia the Matter of the petition
o f

Janice Blodnick
Officer of Precision Maintenasce Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 arrd 29 of
the Tax Law for the Period 12/t /76-B/31/gO.

In the Matter of the petition
of

tfyrna Kanter
Officer of Precision Maintenance Corp.

for Revision of a Determination or for Refund of
Sales and Use Taxes under Articles 28 and 29 of
the Tax Las for the Period 12/t/76-8/3tlg0.

AIFIDAVIT OF }lAIf,ING

State of New York :

County of Albany i
ss .  :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Cormission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certified nail upon Steven l{. Coren, the representative of the petitioners in
the within proceeding, by enclosiog a true copy thereof in a securely sealed
postpaid wrapper addressed as foll_ows:

Steven M. Coren
485 Madison Ave.
New York, lIY 10022

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.
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Affidavit of llailing

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
Last known addness of the representative of the petitioaer.

Sworn to before me this
31st day of Decenber,  f984.

inister oaths
ax Law sect ion 174



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

JANICE BLODNICK,
Off icer of

PRECISION I'{AINTENANCE CORP.

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Articl-es 28 and
29 of the Tax Law for the Perlod December l,
1976 through August 31, 1980.

In the Matter of the Petltlon

o f

MYRNA KANTER,
Off icer of

PRECISION MAINTENANCE CORP.

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Artlcles 28 and
29 of the Tax Law for the Period December l,
1976 th rough August  31 ,  1980.

Petltioner Janlce Blodnick, offlcer of Precision Malntenance Corp. '

Bucknell Drive, Plainview, New York 11803, filed a petltion for revislon

determlnation or for refund of sales and use taxes under Articles 28 and

the Tax Law for the period December 1, L976 through August 31, 1980 (FlLe

3 3 0 7 3 ) .

28

of

29

a

o f

No.

Petitioner Myrna Kanter, offLcer of Precision l"traintenance Corp., 10

Huntington Hill Road, I,Ioodburyr New York LL797, filed a petition for revislon

of a determination or for refund of sal-es and use taxes under Artlcles 28 and

29 of the Tax Law for the period December 1, 1976 through August 31'  1980 (Fl le

N o .  3 3 1 8 5 ) .
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A consolidated formaL hearlng was held before Dorls Steinhardt' Hearlng

Officer, at the offices of the State Tax Conrmlssion, Two l,lorld Trade Center'

New York, New York, on June 26, 1984 at 1:15 P.M. Petltlonerg aPPeared by

Steven M. Coren, P.C. The Audit Di.vision appeared by John P. Dugan, Eeq.

(Wil l lan Fox, Esq.,  of  counsel) .

ISSUES

I. Whether petitioners are personally liable for the sales tax obllgatlone

of Precislon l"lalntenance Corp. for the period December 1, 1976 through August 31'

1 9 8 0 .

II. Wtrether the consent extending the period of llnitations on aaaeasment

executed on behalf of Precislon Maintenance Corp. was lnvalid, compeJ-J-ing the

cancellation of those portions of the assesaments for the perlod December 1'

1976 through August 31, L977 as untinely lssued.

III. Wtrether the assessments should be reduced to take account of repalr

servlces performed under warranties given by a thlrd party manufacturer, and a

fire which allegedly destroyed vlrtually the entLre buslness premlses of

Precieion Maintenance Corp.

FINDINGS OF FACT

l. On December 19, 1980, the Audit Dlvlsion issued to Preclslon Malntenance

Corp. (rrPrecisLonrr) two notlces of determlnation and denands for paynent of

sales and use taxes due for the perlod Decenber 1,.1976 through August 31r 1980

in the amount of $1431392.20, plus penalty of $291825.55 and interest of

$341346.66, for a total  of  $2071 564.4L. Each not lce contal .ned the fol lowing

explanation: ttsince you have not submitted your records for audit as requlred

by Section IL42 of the Tax Law, the...taxea are determined to be due ln accordance

with the Tax Law, and are based upon avallable records and lnformatlon.rr The
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Audlt Dl-vislon treat,ed as taxable all gross sales reported by Preclsion durlng

the perlod under conslderation.

On December 19, 1980, the Audlt Dlvlslon Lssued to petitloner Janlce

Blodnl-ck, as an officer of Precislon, two notices of deternination and demands

for payment of sales and use taxes due for the period Decenber 1, 1976 through

Angust 31, 1980 in the amount of $143,392,20, plus penalty of $291825.55 and

ln te res t  o f  $34,346.66 ,  fo r  a  to ta l  o f  $207,564.4 I .

On December 19, 1980, the Audit Division lssued to petitioner Myrna

Kanter, as an officer of Precisionr two noticee of determlnation and demands

for paynent of sales and use taxes due for the period December 1, 1976 through

Angust 31, 1980 ln the arnount of $143,392.20, plus penaLty of $291825.55 and

in te res t  o f  $34,346.66 ,  fo r  a  to ta l  o f  $207 ,564.4L .

2. Precision nas engaged in the business of repairlng televLsloner

including sets which were manufactured and guaranteed by Zenlth Corporatlon

(rrZenlthrr). Preclsion bllled and was compensated by Zenith for repalr work

perforned under ZenLth warranties. Petitioners allege that substantialLy al-l

the repair services rendered were perforned under warrantles and as suchr the

services nere nontaxable.

3. Pr lor to September 1, L978, aLL the outstanding stock of Preclslon'

consisting of four shares, was owned by Mr. Stanl-ey Schaffel. Prior to September 1'

1978, Preclsion retained the partnership of Kanter, Blodnlck & Haber as its

attorney; partner Myron Kanter 1s the husband of petitloner Myrna Kanter' and

partner Edward Blodnlck ls the husband of petltloner Janice Blodnlck. (Meesrs.

Kanter and Blodnick are no longer partners in the sane firn.)

4. On Septenber 1, L978, petltloners purchased the outstandlng shares of

Precision from I'Ir. Schaffel for $35,000.00 
ttplus a non-cancellabl-e enployment
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contract for $1,000.00 a week for 26 weeks and $600.00 for 162 weeks as hereln-

after provlded.'r The terms of the sale agreement were establ-lshed by a letter

dated August 18, 1978 to l , I r .  Schaffel  f rom pet i t ioners; the Letter stated, ln

pert lnent part :

rrYou 
[l,tr. Schaffel] shall be responslble for al-l taxes, lncludlng

but not llnited to sales tax and payroll taxes for the perl-ods prlor
to September 1, 1978 and it shall be your obl-igatlon to tlmely flle
same and pay same.

Al-1 loans from you to the corporatlon are cancel-led.

The foll-owing are included ln sale without adjustnents

1. A11 work ln process;
2. A11 inventoryi
3. A11 personal property owned by the corporation;
4. A11 receivables as of the end of buslness on August 311

1978, except for Zenlth and Dealer Antenna work for the
perlod endl-ng August 31, 1978.r1

A11 funds for the purchase were provlded by Messrs. Kanter and Bl-odnlck.

According to Mr. Blodnlckrs testimonlr the Preclslon stock was purchased and

held ln pet i t ionersf nanes for the fol lowlng reason: t t IS] ince we nere lawyers,

Myron and I, and we felt there were certaln ethical problens wlth us (stc)

gett tng lnvolved l-n a T.V. repair  business, we didnrt  feel  l t  was qulte appro-

priate, we agreed that our wives would serve as, so to speak, rdumiesr in the

corporat lon and would be the holders of record of the stock.. . rr .

5. Petitioners are homemakers. They were nomlnal offlcers of PreclsLon

who dtd not perform any dutLes for the corporation. Indeed, petitloners never

entered the Preclsion business premi.ses. Upon thelr husbandst requests,

pet,ltioners unquestionlngly slgned the sale agreement and the other corporate

documents whereby they became shareholders and officers.

6. Messrs. Kanter and Bl-odnlck hlred tlro managers, A1 Gluck and David

Leiberrnan, to supervise the Precision personnel in all phases of thelr work.
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These managers bore the responsiblllty, thereforer for overseei-ng the dal1y

buslness operations of Precision. Messrs. Kanter and Blodnlck also hired a

bookkeeper whose dutles included, among other things, remitting Payment to

creditors and reconcil,ing the corporate bank accounts. Mr. Blodnlck was

responslble for,  in his words, rr the general  cash f low of the business.. . [ to]

try to make sure that...everything financlally was done properly' that there

was enough money to pay b111s, that bi l ls were belng paid.. . rr .

7. Messrs. Kanter and Blodnick and the two managers were authorlzed to

and did sign checks on the Preclsion accounts'. In addltion, Messrs. Kanter and

Blodnick possessed authority to sign negotlable instruments on the corporationrs

behalf. Wi.Eh respect to whether they were authorlzed slgnatories on any

Precj-sion accounts'  pet l t ionersr test lmony was indef lni te.

Counsel for the Audlt Dlvision: ttl{hen you beeame an officer, dld you
sign any statements wlth the bank on which you indlcated that you
nere an off icer of the corporat lon?t '
Mrs. Kanter:  rrNot that I  can recal l . r t  (Transcript  '  p.ZL.)

* * *

' Counsel for petlttoners: 'rDo you know who had the authorlty to slgn
the checks?r '
Mrs .  B lodn ick :  "No,  I  donr t . r r  (T ranscrLp t ,  p .25 . )

8. Petitioners offered no evldence regarding the identlty of the person(s)

who prepared and signed the sales and use tax returns for the perlod December I'

1976 through August 31, f980. In responae to quesl ions by pet i t lonersr represen-

tatlve, Mr. Blodnick stated he was unable to recollect who slgned the returns.

9. Sometine in September, L979, a fire occurred at the Precislon businese

premises which, l,[r. Blodnlck alleged, destroyed the premises and all equlpment

and records situated thereat. !1r. Blodnlck further aLleged that thereafter'

buslness operatlons nere reduced to a .level approximateJ-y 80 to 90 percent
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below that which existed before the flre, and that at least one-half of thls

lower level of business rilas tranaact.ed ln New Jersey.

10. Durlng the perlod in question, Precislonr a Subchapter S corporatlon,

did not reaLlze a profit. Had lt been profitable, distrlbutlons would have

been made to petltioners which distributlons would have inured to the beneflt

of Messrs. Kanter and Blodnick.

11. On or about November 18, L979, a consent to extend the perlod of

linitatlons on assessment to December 20, 1980 was executed on behalf of

Precislon. Petitloners and their spouses all deny having executed eaid consent

and contest i ts val idi ty.

CONCLUSIONS OF LAT,I

A. That section 1133(a) of Artlcl-e 28 of the Tax Law inposes on any

person required to collect sales tax personal- llabLllty for the tax lnposed'

col lected or required to be col lected. Sect lon 1131(1),  in def lnlng persons

required to collect the tax, lncludes corporate officers who are under a duty

to act for the corporation ln conplying wlth any requirement of Article 28.

The resolutton of whether an officer rras under such a duty turns upon a factual

deternination in each lnstance. The relevant factors ln the determinatlon

j.nclude, but are not linlted to, the followlng: the officerrs day-to-day

responsibillties in the corporation; the officerts lnvolvement in and knowledge

of the financial affairs of the corporation; the ldentlty of the person who

prepared and signed the sales and use tax returns; the offl.cerrs authority to

stgn checks on the corporatl-onts accounts; and ln the case of a cl-osely heLd

corporat lon, the benef l ts the off lcer received from corporate prof i ts.  Vogel v.

N.Y.S. Dept.  of  Taxat lon, 413 N.Y.S.2d 862 (Sup. Ct.  Monroe Co. L979);  Ghevl-owe

v.  Koerner ,  407 N.Y.S.2d ,  427 (Sup.  Ct .  Queens Co.  L978) .
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B. That prtor to September 1, 1978, the date on which petltioners purchased

all the outstandlng stock of Preclsion, they lrere not persons required to

collect tax. The assessments agalnst them for the period December 1, L976

through August 31, 1978 are accordingly cancell-ed.

C. That for the remalnder of the period at lssue, petitloners ltere

persons requlred to collect tax, and personal liability for the sales tax

obligatlon of Precislon was properly lnposed upon them. Petitloners were the

sol-e shareholders of Precision who, if the corporatLon had turned a profit'

would have shared equally therein. Petltloners nere apparently the sole

corporate officers and have falled to carry thelr burden of proof to establish

that (1) they were not authorlzed slgnatories on the corporate accounts' (2)

they dld not sign corporate checks, and (3) they dld not slgn the sales and uee

t€rx returns submltted by Precislon. Finallyr it would appear that petltioners

attempted to absolve themselves of all responsibllity for corporate flnancial

affalrs, including sales tax obLigations, by delegating their authorlty to

their husbandsr who evidently were neither officers nor employees; such a

course of action sinply cannot be sanctioned.

D. That in view of Conclusion rrBrrr the second issue is rendered moot.

E. That petitloners fall-ed to produce any documentatlon whatsoever whlch

would support a reductlon in the assessments, by reason of sales of services

for resale, or by reason of a fa11lng off in business. The Audit DLvision ls

directed to credit petitloners with any tax previousJ-y remitted by Preclslon.

F. That the petitions of Janice Blodnlck and Myrna Kanter, as officers of

Precision llaintenance Corp., are granted to the extent indicated ln Conclusions

rrBrrand rtErt ;  the assessments i -ssued on December 19, 1980 are to be nodif ied



accordingly; and except as so nodlfled, the assessments are in all- other

resPects sustained.

DATED: Albanyr New York STATE TAX COMMISSION

DEC 31 1984
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