
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Arnold Bernhard & Co. ,  Inc.
711 Thi rd Ave.
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your ri.ght of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to revierd an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 rnonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 72227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COI{I{ISSION

Petitioner I s Representative
Richard E. Schneyer
Walter, Conston, Schurtman & Gumpel, P.C.
90 Park Ave.
New York, NY 10016
Taxing Bureau' s Representative



STATE OF }IEW YORK

STATE TAX COM},IISSION

In the Matter of the Petition :
o f

Arnold Bernhard & Co. ,  Inc.  :

for Redeternination of a Deficiency or Revision :
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period:
6/Ll7s-s/  3t / ta.  :

AFFIDAVIT OF }TAILING

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 1.8 years of age, and that on the
18th day of January, L984, he served the within notice of Decision by certified
mail upon Arnold Bernhard & co., rnc., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Arnold Bernhard & Co. ,  fnc.
711 Third Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of January, 1984. ,n ,il " L

Authorized to adninister oaths
sec t ion



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Arnold Bernhard ATT'IDAVIT OF I{AIIING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/1/75-5 /31/ tS.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Connission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within notice of Decision by certified
mail upon Richard E. Schneyer, the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Richard E. Schneyer
l, /a1ter, Conston, Schurtman & Gumpel, P.C.
90 Park Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18th day of January, 1984.

the Petition

&  Co . ,  I nc .

pursuant to sdct ion
Authorized to adninister oaths
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ARNoLD BERNHARD & C0., rNC.

for Revision of a Determination or for
of Sales and Use Taxes under Art icles
of the Tax Law for the Period June 1,
through May 31,  1978.

DECISION

Refund
28 and 29
1975

Petit ioner, Arnold Bernhard & Co., Inc., 5 East 44th Street, New York, New

York 10017, f i led a petit ion for revision of a determination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the p'eriod

June 1,1975 through May 31,  L978 (F i le  No.  25269) .

A small claims hearing was held before Judy M. Clark, Hearing Off icer, at

the offices of the State Tax Commission, Two hlorld Trade Center, New York, New

York,  on February 10,  1983 at  1 :15 P.M. ,  wi th  a l l  br ie fs  to  be subni t ted by May 16,

1983. Petit ioner appeared by t{a1ter, Conston, Schurtman & G"mFeI (Richard E.

Schneyer, Esq., of counsel). The Audit Division appeared by PauI B. Coburn,

Esq.  (A lexander  Weiss,  Esq. ,  o f  counsel ) .

ISSIIES

I. Wtrether petitioner filed a tinely petition within the 90 days set

forth under section 1138(a) of the Tax Law;

II.  IChether the purchase of calculators

at retai l  and thereby subject to tax imposed

or whether such purchases were for resale to

excluded from such tax.

and i f  so,

made by petitioner were purchases

by section 1105(a) of the Tax law,

its subscribers and thereby



I I I .  Idhether penalt ies and

statute should be abated.

-2 -  
,

interest in excess of the minimum rate set by

FINDINGS OF FACT

1. 0n October 23, 1978, the Audit Division issued and effectively mailed

a Notice of Determination and Demand for Paynent of Sales and Use Taxes Due

to Arnold Bernhard & Co., Inc. Said Notice covered the period June 1, 1975 through

May 31,  1978.  The Not ice,  issued as a resul t  o f  a  f ie ld  audi t ,  asser ted

addi t ional  tax due of  $14,076.16,  p lus penal ty  and in terest  o f  $41993.12,  fox a

to ta l  o f  $19  ,059 .28 .

2. Petit ioner executed a consent to extend the period of l imitation for

the issuance of an assessment for the period June 1, 1975 through May 31, 1978

to December 20, 1978.

3. At. the hearing, counsel for the department raised the jurisdictional

issue of the t imeliness of the petit ion. I t  was the posit ion of counsel that

pursuant to Tax law $1147(a)(2) and 20 NYCRR 601.3(c), the petit ion was not

timely filed in that Lhe date of receipt, January 24, 1979, was beyond the

90-day period set forth by section 1138(a) of the Tax Law.

4. Testimony was offered regarding the circumstances of the mailing of

the petit ion. The petit ion, with covering letter dated January 18, 1979, was

mailed on Monday, January 22, L979. The petiti-on was supposed to have been

sent, by registered mail on Friday, January 19, 7979. Instead, i t  was sent by

special del ivery mail,  with postage prepaid by machine metered stamp aff ixed to

the envelope. The petition was received by the United States Post Office in

Albany, New York, on January 23, 1979 and delivered to the Departnent of

Taxation and Finance on January 24, L979.
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Petit ioner was advised by letter on June 8, 1979, that i ts petit ion

was not timely filed in that it was received 93 days beyond the date of the

Notice issued. Counsel for petit ioner discussed the facts relating to the

filing of the petition with the Tax Appeals Bureau by telephone and was advised

that the petition would be accepted. 0n June 29, 7979, the Tax Appeals Bureau

acknowledged the receipt and acceptance of the petition in writing.

0n January 30, 1980, a pre-hearing conference was held regarding only

the substantive issue.

5. Petit ioner publishes an investment advisory service, The Value l ine

Investment Survey, for individual and institutional investors containing

statist ical information concerning cotnmon stock in various industries.

Petitioner offers various subscription packages to the public. These

inc lude:

(a) The Value Line fnvestnent Survey for one year for the subscription

price of $295.00 with payurent deferred unti l  peti t ioner bi l ls the subscriber;

(b) The Value line fnvestnent Survey for one year plus a calculator

for the subscript ion price of $295.00 if  ful l  paymeut is sent

order I

(c) The Value Line Investment Survey for a ten-week trial

with the

the

and

subscript ion pr ice of $29.00 i f  ful l  paynent is sent with

period for

the orderl

(d) The Value line Investment Survey for one year plus a calculator if

a tr ial subscriber under (c) above extends his subscript ion for a fuII

year  by paying an addi t ional  9266.00 ( for  a  to ta l  pr ice of  9295.00)  wi th

the order.
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6. With each of the subscription options, the subscriber receives two

bonuses. First, he receives Value l inets 2r400-page Investors Reference Servicerl

fully indexed and looseleaf-bound. Second, he receives a copy of Arnold

Bernhard's book, fnvesting fn Corunon Stock. The subscriber is entitled to keep

this book even if he cancels the subscription and returns the other materials

under the conditions of the thirty-day money-back guarantee.

A third bonus, the calculators at issue herein, are offered by petit ioner

as a 'rSpecial Extra Bonusft. They are available only to subscribers who send

full payment of the subscription price with the order.

Advertisements offered in evidence contained a coupon with the following

option available regarding the "Special Extra Bonustr:

"This famous-make pocket-size EIECTRONIC CATCULATOR (with full
memory) given to you when you order The Value line Investment Survey
for one year -- and send payment nolv.tt

Solicitations mailed to trial subscribers contained the following

reference to the "Specia1 Extra Bonust' :

"Your nelv-generation Electronic Calculator will be shipped to
you at once -- entirely as a B0NUS -- if you return the enclosed
Renewal Form BEFORX TI{E EXPIRATI0N DATE of your current trial
subscription to The Value Line Investment Survey.tr

7. 0n audit,  the Audit Division held the purchase of the aforesaid

calculators subject to use tax pursuant to Tax Law 51110 as a purchase at

retai l .  I t  was the Divisioors posit ion that these calculators rdere shipped

into New York for petitioner's own use as an inducement to subscribers to pay

for the service immedidtely and were not purchases made for resale. Additiooally,

the price of the calculator vras not mentioned at all to the subscriber. The

price of the subscription service was the sane to all subscribers, except that

1 
Th. service

within a l3-week
is subsequently updated weekly with eacb industry being covered
cyc le.
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only those who paid the full purchase price at the time of purchase received

the calculator as a reward or bonus for doing so. The Audit Division cited 20

NYCRR 526.6(c) (4)( i )  in  suppor t  o f  i ts  pos i t ion.

8. Petit ioner argued that the purchase of the calculators is statutori ly

excluded from sales and use taxes in that they were purchased for resale as

such to certain subscribers of The Value Line Investment Survey who ordered a

one-year subscript ion and paid the $295.00 subscript ion price in ful l  at the

time of the order. It was contended that the calculatorg were not given away

but rather nere sold along with the advisory service. Petitioner reasoned that

consideration given for the calculator was that part of the subscript ion price

which represents the value of the use of the subscriber's money for the period

between the date of the order and the date petitioner would have received

payment after submission and collection of i ts bi l l .  I t  was argued therefore

that  20 NYCRR 525.6(c) (a)( i )  d id  not  apply  to  pet i t ionerrs  s i tuat ion.

In further support of i ts posit ion, petit ioner showed that subscribers

who cancelled their subscription and did not return the calculator along with

the material under the thirty-day noney-back guarantee vrere charged $20.00 to

$25.00 for the calculator. The cost of the calulator to petit ioner was $7.50

to  $9 .00 .

9. Petit ioner fai led to show what port ion of the calculators held subject

to use tax, i f  any, were shipped to subscribers outside New York State.

10. Petit ioner acted in good faith. A11 sales and use tax returns were

filed within the time requirements set forth by statute.

CONCIUSIONS OF tAW

A. That section

giving of a notice of

1138(a) of the Tax Law provides for

determination within which to apply

90 days after the

for a hearing. That
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although 20 NYCRR 601.3(c) provides that where a machine metered stamp is used

in the mail ing of a petit ion, the petit ion shall  be deemed f i led upon receipt,

petitioner has shown by substantial evidence that the petition was mailed on

Monday, Jamtary 22, 7979. That the 90th day for mailing of the petition fell

on a Sundayl therefore, pursuant to Tax law $1147(a)(3), the petit ion was t imely

f i led.

B.  That  sect ion 1101(b)(4)  def ines reta i l  sa le as a sa le of  tangib le

personal property to any person for any purpose other than for resale as such.

That 20 NYCRR 526.6(c)(a) further explains the resale exclusion as fol lows:

"(i) Tangible personal property which is purchased and given
away without charge, for promotion or advertising puqposes is not
purchased for resale. I t  is a retai l  sale to the purchaser thereof,
and is not a sale to the recipient of the property.

(ii) Tangible personal property which is purchased for promotional
or advertising purposes and sold for a minimal charge which does not
reflect i ts true cost, or which is not ordinari ly sold by that person
in the operation of his business, is a retai l  sale to the purchaser
thereof, and noL a sale to the recipient of the property." (Emphasis
added.  )

C. That the purchases of calculators by petit ioner trere retai l  sales

within the meaning and intent of Tax Law 91101(b)(4) and 20 NYCRR 526.6(c)G)

and are therefore taxable under sections ff05(a) and 1110 of the Tax Law. That

the calculators constituted pronotional items as an inducement for the full

payment of subscript ions. Moreover, petit ioner is not in the business of

retai l  sales of tangible personal property, i ts sales being those of services

taxed under  sect ion 1105(c)(1)  o f  the Tax law.

D. That the penalties and interest in excess of the minimun statutory

rate are cancelled.

E. That the petit ion of Arnold Bernhard & Co., Inc. is granted to the

extent indicated in Conclusion of Law "D" above; that the Audit Division is



directed to accordingly modify

Payurent of Sales and Use Taxes

so granted, the petition is in

DATED: Albany, New York

JAN 1 B 1984

Notice of Determination and Demand

issued 0ctober 23, 1978; and that,

other respects denied.

STATE TN( COMMISSION

the

Due

al I

for

except as
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