
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK '12227

December 31, 1984

B.  R.  DeWit t ,  Inc.
c/o Bruce R. Tehan
P.0 .  Box  95
Pavil ion, NY 14525

Gentlemen:

Please take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) ffg8 of the Tax f,aw, a proceeding in court to review an
adverse decision by the State Tax Conmission may be iaetituted only under
Article 78 of the Civil Practice Law and Rules, and must be comnrenced in the
Supreme Court of the State of New Yopk, Albany Couaty, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /f9, State Campus
Albany, I'Iew York 12227
Phone /t (518) 457-2070

Very truly yours,

STATE TN( COUMISSION

Taxing Bureauts Representative



STATts OF I{ETJ YONT

STAIE TAX COT{MISSIO}T

In tbe Matter of the Petitiou
of

B. n. Ilel{itt, Ioc.

for Redeternination of a Deficiency or Revlsion
of a Deternination or Rcfund of Salee & Use Tax
nlder Article 28 & 29 of tbe Tax Lan for thc
Period 3/t180 - 5/3rl80.

That deporent further says
hereln and that the addrecs set
of thc petitioner.

Swora to before ne thie
3let day of Decenber, 1984.

ATFIDAVIT OF UATf,II{G

that the sald addressee is tbe pctitioner
fortb on eaid wrapper ie the last knom addrcsr

$tate of llew Yort :
as .  :

Gounty of Albany :

David Parcbuch, being duly swora, deposes and eaye that he ir an euployee
of the State Tar Comilsio[, that he is over 18 yaars of age, aod that on the
31et day of Deceober, 1984, he genred tbe witbin aotice of Dcciaioo by
certifled naiL upon 8. R. DelJitt, Inc., tbe petitioner in tbe rithla proccedl.ng,
by enclosing a true copy tbereof in a eccurely sealed poctpaid wrappcr eddreucd
as follosg:

B. R. Delfitt, Inc.
c/o Bruce R. Tehaa
P.O. Box 95
Pavilion, }{Y f4525

aad by depositint saoe encloeed in a postpald properly addrecsed wrapper {a a
post officc uader the exclusivc care and cuetody of tbe llnited States Postel
Senrice within thc State of New York.

pursuant to Tar l,aw section 174
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SMTN OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet l t lon

o f

B. R. DeWITT, INC.

for Revislon of a Det,ernination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod March 1, 1980
through May 31, 1980.

DECISION

Peti t ioner,  B. R. DeWltt ,  Inc.,  c/o Bruce R. Tehan, P.O. Box 95'  Pavl l lon'

New York 14525, ftled a petltion for revislon of a determlnation or for refund

of sal-es and use taxes under ArtLcles 28 and 29 of the Tax Law for the period

March 1, 1980 through May 31, 1980 (Fl le No. 37956).

A snall clalms hearing was held before John F. Koagel, Hearing Officer, at

the offices of the State Tax Commission, One l4arine l,Ildland Plaza, Rochester'

New York, on December 7, 1983 at 10:45 A.M. Pet i t loner appeared by Bruce R.

Tehan, Vice Presldent. The Audlt Dlvlsion appeared by John P. Dugan, Esq.

(Thonas C. Sacca, Esq. of counsel) .

ISSUE

I{hether the truck chassis used ln connection with the production of

rrtransit mixrr concrete are exempt from sales tax as equipment used directly and

predominantly ln the productlon of tangible personal property for sale.

FINDINGS OF FACT

1. On June 20, 1980, the Audit Divlsion issued a Notice and Demand for

Payment of Sales and Use Taxes Due againet petitioner, B. R. DeI'Iitt, Inc.' in

the  amount  o f  $1 ,420.80 ,  pLus  pena l ty  o f  $71.04  and ln te res t  o f  $14.2L ,  fo t  a
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total-  due of $11506.05 for the period March l ,  1980 through l t iay 31, 1980 as the

result of a bulk sale which occurred ln March, 1980.

2. Petitloner entered into a contract in March, 1980 to purchase from

D & T Franzese Brothers, Inc. and I'tatklns Transit Mlx, Inc. a parcel of land

with a concrete plant and attached fixtures and personal propertyr four cement

mixers attached to truck chassis and one loader.  The purchase pr lce of $1651000.00

was al located as fol lows:

Real estate and concrete plant $125,000.00
Four truck ml-xers and one loader 401000.00

T o t a l  $ 1 6 5 , 0 0 0 . 0 0

The Audit Dlvision characterized the transaction as a bulk sale and

petltioner dLsagreed; however, whether the transactton lras a bulk sale ls not

at issue hereLn.

3. On audit, the auditor determlned that the truck chassis were subJect

to sales tax but that the cement mlxers and the loader rlere exempt from sales

tax as equlpment used dlrectl-y and predominantly in the production of tanglble

personal property for sale. Since the $40,000.00 al located to equipment dld

not break down the purchase price accordlng to the various componentsr the

auditor in order to obtain an accurate estimate of the sales price of the

chassj.s, mixers and loader, computed two percentages uslng the sellersr orlglnal

cost of the equlpment. The origlnal total cost of all the equipment was

$721734.56 and the or iglnal  cost of  the loader was $5r400.00. The auditor

dlvided the cost of  the loader by the total  cost to arr ive at a f igure of 7.5

percent,  which represented the rat io of the l -oaderrs cost to the total  coat.

He appl ied the 7.5 percent to the March, 1980 contract pr ice of $40'000.00 and

determined that the port lon of the pr lce attr ibuted to the loader was $3'000.00.

The auditor subtracted the $3,000.00 fron the $401000.00 to arr ive at a pr lce
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for the trucks and mlxers of $371000.00. The audltor had figures breaking down

the origlnal cost of a truck chassis and mixer for onLy one truck and mixer

unit .  He compared the pr ice of the truck, $181125.06, to the total  cost of  the

truck/nlxer unit of $28,225.06 and det,ermlned that the truck chaseis represented

64 percent of the original cost. The auditor applied the 64 percent to the

contract pr lce conputed for the trucks and mlxers of $371000.00 and determined

taxable eguipment to amount to $231680.00. He nultiplied this flgure by che 6

percent New York State and Genesee County tax rate to arrive at tax due on the

s a L e  o f  $ 1 r 4 2 0 . 8 0 .

4, Petitioner manufactures and se1ls |ttransit mtxrr concrete. The process

involves funneling the proper proportions of sand, graveJ-, concrete and water

lnto the mixer drum of the concrete mixer vehlcle at the cement plant. Power

from the truck motor causes rotation of the mixer drum and mixing of the

aggregates to make tttransit mlx[ concrete. The mixing occurs partly as the

vehlcle is drlven over the highway from the plant to the job site where the

load must be dlscharged wlthln 30 mlnutes after nixing has been completed.

5. Petitioner received a prlor State Tax Conmlsslon decision dated

Novenber 16, 7977 tn its favor holding that, with respect to the lnvestment tax

credlt to the corporatlon franchise tax, lts truck chassis and cement mlxerg

rilere property used in the production of goods and, therefore, quallfled for the

investment tax credit. Petitloner malntalns that its trucks are used Ln the

production of concrete and that if they are considered to be items of productlon

for corporation tax purposes, they should be consldered to be items of productlon

for sales tax purposes. The Audit Divisl.on argues that the regulations under

the Sales Tax Law differ from the regulations under the Corporation Franchise

Tax Law and that petitlonerrs trucks are used in the administratlon phase of



manufacturing, not the production phase and are, therefore, subject to sales

tax.

CONCLUSIONS OF LAI^I

A. That sect lon 1115(a) (12) of the Tax Law provides, in pert inent part ,

that receipts fron the sale of nachinery and equlpnent for use or consunptlon

dlrectly and predominantly in the productlon of tanglble personal property for

sale by manufacturlng ot processing ate exempt frou sales and use tax.

B. That truck chassls used in connectlon wlth mlxer druns and truck

motors or cabs ln the production of rrtransLt mixrr concrete do not constitute

machinery for use or consumptlon dLrectly and predominantly ln the production

of tangibJ-e personal property.  Matter of  CoLonial  Sand & Stone Co. r  Inc. r

State Tax Comission, June 30, L977 3 ,

State Tax Couml.ssion, June 11, 1982.

C. That the pet l t ion of B. R. DeWitt ,  Inc. ls denled and the Not lce for

Payment of Sales and Use Taxes Due ref lect ing a def lc iency of $11506.05 ls

sustained.

DATED: Albany, New York STATE TAX COMMISSION

DEC 3 1 1984
--a-atzc-q,e)Q-.--
PRESIDENT
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