
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

B&KGarage ,  I nc .
3901 16th Ave.
Brooklyn, NY 11218

Gentlemen:

Please take notice of the Decision of the State Tax Corunission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and nust be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building il9, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COI{MISSION

c c : Petit ioner t s Representative
Isaac Sternheim
Turetzky, Sternheim & Co.
114 l iber ty  St . ,  Sui te  204
New York, NY 10006
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TN( COMMISSION

In the Uatter of the Petition
o f

B&KGarage , I nc .

for Redetermination of a Deficiency or Revision
of a Determinat.ion or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/  L /77 -L7l  30/79 .

AFFIDAVIT OT UAITING

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over L8 years of age, aad that on the
18th day of January, 1984, he served the within notice of Decision by cert i f ied
mair upon B & K Garage, rnc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

B&KGarage ,  I nc .
3901 16th Ave.
Brooklyn, NY 11218

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care.and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths



STATE OF NEW YORK

STATE TAX COU}fiSSION

of
B & K G a r a g e ,  I n c .

AIT'IDAVIT OF }TAIf,ING
for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Artiele 28 & 29 of the Tax Law for the
Per iod 3 l  U77 - t t l  30/79 .

State of New York )
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conrmission, that he is over 18 years of age, and that on the
18th day of January, 1984, he se,rved the within notice of Decision by certified
mail upon Isaac Sternheim, the representative of the petitioner in the within
proceedingr bY ehclosing a true copy thereof in a securely sealed postpaid
vrrapper addressed as fol lows:

Isaac Sternheim
Turetzky, Sternheim & Co.
114 l iber ty  St . ,  Sui te  204
New York, NY 10006

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusi-ve care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said ldrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths



SIMN OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

B & K G A R A G E , I N C .

for Revlslon of a Determination or for
of Sales and Use Taxes under Artlcles
29 of the Tax Law for the Perlod March
through November 30, L979.

DECISION

Refund
28 and

1, 1977

Petitioner, B & K Garage, Inc. r 3901 16th Avenue, Brooklyn, New York

1.1218, flled a petltLon for revislon of a determlnation or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the period l{arch 1,

1977 through November 30, L979. (Fl l .e No. 35390)

A fornal hearlng was held before Arthur Johnson, llearing Officer, at the

offices of the State Tax Comnisslon, Two lJorLd Trade Centerr New York, New

York, on Apri l  20, 1983 at 1:15 P.M. Pet i t loner appeared by Issac Sternhelm'

CpA. The Audit Division appeared by John P. Dugan, Esq. (W1111am Fox, Esq., of

counsel) .

rssuEs

I. Whether the Audit Dlvlslon properly estimated Petitlonerrs tax liablllty

on the basis of external indlces.

II. lJtrether penalty and that portion of lnterest exceeding the mlnlmun

statutory rate asserted agalnst petitloner on additional taxable sales determlned

due on audlt shouLd be cancelled.

FINDINGS OF FACT

1. Petitloner, B & K Garage, Inc., operated a Texaco gasol-ine and eervLce

statlon located at 3901 L5th Avenue, Brooklyn, New York.



"  
-2-

2. On June 19, 1981, as the result of an audit, the Audtt Dlvlslon issued

a Notlce of Deternlnation and Demand for Payment of SaLes and Use Taxes Due

against petitioner covering the perlod March 1, 1977 through November 30, 1979

for taxes due of $64,945.86, plus penaLty and interest of  $371641.30'  for a

t o t a l  o f  $ 1 0 2 , 5 8 7 . 1 6 .

3. Petitioner executed consents extendLng the period of llnitatlon for

assesament of sales and use taxes for the perlod at lseue, to Decembet 2O'

1 9 8 1 .

4. Petitlonerrs books and records were lnconplete and inadequate for

audlt purposes. Conseguently, lt was necessary for the Audlt Dlvision to uBe

external lndices ae a basls for deterninlng petitlonerts tax liabll-lty.

The Audit Divlslon contacted Texaeo, Inc., by letter, requeating the

number of gallons of gasol-Lne by grade and informatlon aa to other products

such as o11, filters, etc. lt sold to petitioner durlng the perlod March 1,

1977 through Novenber 30, L979. Texaco, Inc. replled that petltioner purchased

8L7,996 gallons of gasol-ine and 3,623 gallons of motor o11. Petitloner reported

gross sales of $320,990.83 for the same period whlch indlcated to the auditor

there nas a signiflcant underreportlng of sales.

Markup percent,ages were computed for each grade of gasollne uslng coats

and selllng prlces in effect at the time of the audlt. The resultant narkups

were applied to the gasollne purchases to determine taxable sales of $5521644.93

(state and federal excise taxes excl-uded).

The audltor visited petitionerrs premiees on April 3, 1980 and observed

tno persons (one employee and one of the prlncipale of the corporation) perfornlng

repalr work. Petitlonerrs avaiLabl-e records dld not reflect any purchases of

repalr parts nor LndLcate any repair sales. The audltor estlmated that repaLr
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rrork and sales of accessories were 72 percent of taxabLe gasollne sales or

$397,904.25. Thls est inate nas based on audits of s lnl lar buslnegses ln the

s€rme geographical location. The audltor aLso observed that tax exempt organLzatlons

purehased gasoline and pald the same prlce as aLl other purchasers.

The total taxable sales determlned above amounted to $9501549.28 ae

compared to reported taxable sal-es of $138,631.00, leavlng addltlonal' taxable

sa les  o f  $811,918.28  and tax  due thereon o f  $64,945.86 .

5. Petltloner estlmated the taxabLe sales reported on sales tax returna

fll-ed for the period at issue.

6. Petitioner made the foLl-owLng arguments:

(1) the markup and observatl.on teats were invalLd sl.nce they were

conducted outside the audlt period.

(2) the sales tax col-lected from exempt organlzatlons was refunded

monthly.

(3) the estimate for repairs and acceesory sales was excesslve due to the

competltlon In the Lnnediate viclnity.

The foregoing arguments were not supported by any substantial evidence.

Wlth respect to the penalties asserted, petitloner argued that lt relled

on the accountant who prepared the returns and therefore tt dtd oot wlLlful-Iy

attempt to evade the taxes at issue.

CONCLUSIONS OF LAW

A. That petitioner failed to maLntatn books and records as requlred by

section 1135 of the Tax Law; moreover, the Audlt Dlvislonrs lndependent verificatlon

of gasoJ-ine purchases estabLished that petitionerts sales tax returns wefe

insufficient and that available records ltere unrellable.
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That when books and records are lnsufflclent, rrtest perlodrr and percentage

markup audlts are permLssibl-e ,

65 A.D. 2d,44; ! . {at ter of  Sakran v. State Tax Comisslon, 73 A.D. 2d 989).  The

selection or a test period not within the audit perLod rras not unreasonabLe

(llatter of l{urrayrs Wi.nes and Liquors v. State Tax Connnission, 78 A.D. 2d 947).

Accordlngly, the Audit Dlvision properly detemined petitlonerrs tax

Ltabiltty as provided ln section 1138(a) of the Tax Law.

B. That the Audit Dlvlslon reasonabLy calculated the taxes due and that

petltloner fail-ed to overcome lts burden to demonstrate by cl-ear and convlnclng

evidence that the method of audit or the amount of tax assessed was erroneous

(lt"tt"r 
"f 

S"tf"c. Li

Comnlss lon .  85  A.D.  2d  858) .

C. That petltioner falled to establish that the substantlaL underreportlng

of taxable sales was due to reasonabl-e cause and not ntllful neglect. Therefore,

the Audlt DLvision properly assessed penalty and lnterest purauant to sectlon

1145(a) of the Tax Law.

D. That the petltion of B & K Garage, Inc. is denled and the Notlce of

DetermLnatlon and Demand for Payment of Sales and Use Taxes Due lssued June 19'

1981 ls sustai .ned.

DffN 1tW84 New York STATE TAX COMMISSION

Q^/p'd^an&*
PRESIDENT



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 1.8, 1984

B&KGarage ,  I nc .
3901 16th Ave.
Brooklyn, NY 11218

Gentlemen:

Please take notice of the Decision of the State Tax Connission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to revievr an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /19, State Campus
A1bany, New York 12227
Phone il (518) 457-2070

Very truly yours,

STATT TAX COMI'fiSSION

cc : Petit ioner' s Representative
Isaac Sternheim
Turetzky, Sternheim & Co.
114 l iber ty  St . ,  Sui te  204
New York, NY 10006
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the llatter of the Petltlon

of

B & K G A R A G E , I N C .

for RevLslon of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the PerLod March I, 1977
through November 30, L979.

DECISION

Petitioner, B & K Garage, Inc. r 3901 16th Avenue, Brooklyn, New York

11218, flled a petitLon for revision of a determinatlon or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod }larch 1.,

L977 through November 30, L979. (rlle t'to. 35390)

A fornal hearLng was heLd before Arthur Johnson, Ilearing Offlcer, at the

offLces of the State Tax Conrmission, Two World Trade Center, New York' New

York, on Aprl l  20, 1983 at 1:15 P.M. Pet i t loner appeared by Issac Sternhelm'

CPA. The Audlt DlvisLon appeared by John P. Dugan, Esq. (I{il l lan Fox, Esg., of

counsel) .

ISSUES

I. Wtrether the Audlt DLvLslon properly estimated petltlonerrB tax llablllty

on the basls of external lndices.

II. I{trether penalty and that portlon of interest exceedlng the mlnimum

statutory rate asserted against petltloner on additLonal taxabLe sal"es deternLned

due on audit should be cancelled.

FINDINGS OF FACT

1.  Pet l t loner ,  B  &

stat ion located at 3901

K Garage, Inc.r  operated a Texaco

I6th Avenue, BrookJ-yn, New York.

gasoline and servlce
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2. On June 1.9, 1981., as the result of an audit, the Audit Dlvlslon igsued

a NotLce of Determlnation and Demand for Payment of Sales and Use Taxes Due

agalnst petLtloner coverlng the perLod March 1, L977 through Novenber 30, L979

for taxes due of $64,945.86, pl-us penalty and intereet of $37,64I.30, for a

r o t a l  o f  $ 1 0 2 , 5 8 7 . 1 6 .

3. Petltioner executed consents extendlng the perlod of llnltatlon for

assessment of sales and use taxea for the perlod at issue, to Decembet 2O'

1 9 8 1 .

4. Petltionerrs books and records were Lncomplete and lnadequate for

audit purposes. ConsequentJ-y, lt was necesaary for the Audit Dlvlslon to uae

external indices as a basls for determinlng petltlonerrs tax llabllity.

The Audit Dlvlsion contacted Texaco, Inc., bI letter, requestlng the

ntrmber of galLons of gasol-lne by grade and lnfornatlon aa to other products

such as oil, fl1ters, etc. it sold to petltloner during the perLod March l,

L977 thtough Novenber 30, L979. Texaco, Inc. replled that petltLoner purchaeed

8L7,996 gaLlons of gasoLlne and 31623 gall-ons of motor oil. Petltloner reported

gross sales of $320,990.83 for the same period which indlcated to the audltor

there was a signlflcant underreporting of sales.

Markup percentagea nere computed for each grade of gasoline using costs

and selling prlces ln effect at the time of the audlt. The resultant markuPs

were applled to the gasoline purchases to determlne taxable salee of $5521644.99

(state and federal excise taxes excluded).

The audltor vlsLted petitlonerrs premlses on Aprll 3, 1980 and observed

tlro persons (one empLoyee and one of the prlnclpals of the corporatlon) perforning

repalr work. Petitlonerrs avallable records dld not reflect aoy purchases of

repair parts nor indicate any repalr sales. The audl.tor estinated that repalr
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nork and aales of accessories were 72 percent of taxable gasoline sales or

$397,904.25. Thls estlmate was based on audlts of slmllar busLnesses ln the

same geographical location. The audltor aLso observed that tax exempt organizatlons

purchased gasoJ-lne and pald the same prlce as all other purchasers.

The total taxable sales determined above amounted to $950'549.28 ae

compared to reported taxabLe sales of $138,631.00, leavlng addltlonal taxable

sa les  o f  $811,91 .8 .28  and tax  due thereon o f  $64,  945.86 .

5. Petltloner estlmated the taxable saLes reported on salee tax returns

ft led for the period at issue.

6. Petltloner made the foll-owing argr:ments:

(f) the markup and observation tests wete lnvalid slnce they were

conducted outside the audlt perLod.

(2) the sales tax collected from exenpt otganlzations wag refunded

monthly.

(3) the estimate for repairs and accessory salea lras excesslve due to the

competition ln the innediate viclnity.

The foregolng arguments rrere not supported by any substantlal evLdence.

With respect to the penalties asserted, petitioner argued that lt reLled

on the accountant who. prepared the returns and therefore lt dld not wlllfully

attempt to evade the taxes at issue.

CONCLUSIONS OF LAW

A. That petltioner fatl-ed to malntain books and records as required by

section 1135 of the Tax Law; moreover, the Audit DlvLslonfe independent verlficatlon

of gasoline purchases establ-lshed that petltlonerrs sales tax returns ltere

insufficient and that avallabl-e records were unrellabl-e.
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That when books and records are insufflcient, rrtest perlodrr and Percentage

markup audits are pernisslble (Matter of Chartair, Inc. v. State Tax Comlsslon'

65 A.D . 2d 44i Mattgr of Sakran v. State Tax Coqq:!es:!eq, 73 A.D. 2d 989). The

selectlon or a test perlod not wlthin the audlt perlod ltas not unreasonable

(M"tt"r  . f  M"r=* 's Wl* ,  78 A.D. 2d'  947r,

Accordlngly, the Audit Dlvislon properLy determlned petitlonerrs tax

liabillty as provided In sectlon f138(a) of the Tax Law.

B. That the Audlt DivLslon reasonabLy calculated the taxes due and that

petitloner fall-ed to overcome lts burden to demonstrate by cJ-ear and convlncing

evldence that the method of audit or the amount of tax assessed ltas erroneoue

of Surface Llne Operators Fraternal Or t ion. Inc. v.  State Tax

Cornnission. 85 A.D. 2d 858).

C. That petltioner falled to establish that the substantial underreportlng

of taxable sales was due to reasonable cause and not wLllful neglect. Thereforeg

the Audit Divislon properJ-y assessed penalty and intereat pursuant to section

1145(a) of the Tax Law.

D. That the petltion of B & K Garage, Inc. ls denled and the Notice of

Determination and Denand for Paynent of Sales and Use Taxes Due lssued June 19,

1981 ts sustained.

DATED: Albany, New York

JAN 1 B 1984
STATE TAX COMMISSION

@u%
PRESIDE}IT
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