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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 20, 1984

BHI ,  Inc .
d/b/ a The Automobile Shop
Attn: Vivian Olesker
100 Greenridge Ave.
I,lhite Plains, NY 10605

Gentlemen:

Please take not ice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only 'nder
Article 78 of the Civil Practice f,aw and Rules, and must be coonenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refuod allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone // (518) 457-2o7o

Very truly yours,

STATE TAX CO}IMISSION

cc: Taxing Bureaurs Representat ive



STATE OF I{EW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition
o f

BHf ,  Inc .
d,/b/a The Automobile Shop

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iods  Ended 2 /28174,  r t /3a /74  &,  6 /1 /77-6 /27 /80 .

ATT'IDAVIT Otr I'AILING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enqrloyee
of the State Tax Comnission, that he is over 18 years of age, and that on the
20Lh day of January, 1984, he served the within notice of Decision by certified
mail upon BIlf, Inc. d/b/a The Autonobile Shop, the petitioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
vtrapper addressed as fol lows:

BHf ,  fnc .
d/b/a The Automobile Shop
Attn: Vivian 0lesker
100 Greenridge Ave.
l{hite Plains, NY 10605

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office 'nder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said h'rapper is the last known address
of the pet i t ioner.

Sworn to before me this
20th day of January, L984.

pursuant to Tax sec t ion  174
Authorized to administer oaths



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion

o f

BHr, rNC.
DIBIA TIIE AUTOMOBILE STIOP

DECISION

for Revlsion of a Determlnation or for Refund :
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Periods Ended :
February 28, 1974 and November 30, 1974, ard
the Period June 1, 1977 through June 27, 1980. :

Pet i t ioner,  BII I ,  Inc. dlbla The Automobl l-e Shop, clo Vlvian Olesker,  100

Greenridge Avenue, I{trlte PLains, New York 10605, fil-ed a petitLon for revlslon

of a determination or for refund of sales and use taxes under Articles 28 and

29 of the Tax Law for the periods ended February 28, 1974 and. November 30,

1974' and the period June I , 1977 through June 27, 1980 (File No. 32L36).

A snall claims hearlng was held before Judy M. Clark, Ilearlng Officer, at

the offices of the St,at,e Tax Conmisslon, Two World Trade Center, New York' New

York, on Januarl  L7,1983 at 1:15 P.M. with al l  evldence to be submitted by

February 28, 1983. Petitioner appeared by Vivlan Olesker, secretary-treasurer.

The AudLt Dlvision appeared by PauJ- B. Coburn, Esq. (Anna ColelLo, Esq., of

counsel) .

ISSUES

I. Wtrether the resul-t of a field audit conducted by the Audlt DlvLsion

upon the avail-abLe books and records of peti.tioner properl-y reflected lts

taxable sales and the additional tax determined due thereon.

II. I,lhether penal-ty and interest ln excess of the minimum statutory rate

were properly inposed by the Audlt Dlvision.
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FINDINGS OF FACT

1. On October 2, 1980, the Audlt Divlsion issued two notices of deternlnatlon

and demand for payment of saLes and use taxes due against The Automoblle Shop -

BHI, Inc. [s ic]  as a result  of  a f le ld audit .  The f l rst  not lce covered the

perlod June 1, L977 through June 27, 1980 and asserted tax due of $7,950.46,

p L u s  l n t e r e s t  o f  $ 1 1 1 9 7 . 0 8 ,  f o r  a  t o t a l  d u e  o f  $ 9 , L 4 7 . 5 4 .

The second notlce covered the perlods December 1, 1973 through Februaty 28,

L974 and Septenber 1, 1974 through Novenber 30, L974. This notlce waa Lssued

in  the  amount  o f  $3 ,154.60  tax ,  p lus  in te res t  o f  $1 ,623.59 ,  fo r  a  to ta l  o f

$ 4 , 7 7 8 . L 9  .

2. Pet i t loner,  by signature of l ts secretary-treasurer,  Vlvian N. Olesker,

executed a consent to extend the perlod of linitatlon for the issuance of an

assessment for the period June 1, 1977 through June 27, 1980 to December 20'

1 9 8 0 .

3. Upon contact to perform its field audit, the Audlt Dlvislon found that

the busineas operation had been sold as of June 27, 1980. It also learned that

the sole shareholder, Manuel N. OLesker, purchased the stock sometlme during

L977. In its review of the fil lng hlstory of sales and use tax returns, the

Audit Divlslon found that sales and use tax returns flled by the corporation

for the perl-ods Decenber 1, 1973 through Februaty 28, 1974 and September 1,

1974 through November 30, 1974 were flled on February 2O, L978. It was the

Audit Dlvisionrs posit,ion that these perlods were therefore wlthin the statute

of llnltations as set forth under sectlon 1147(b) of the Tax Law and ineluded

these periods in lts audit findlngs.

4. On audlt, the Audit Dlvision revlewed petltlonerrs aval1ab1e books and

records whlch consisted nalnly of a general- l-edger for the perlod January ' L978
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through February, 1980. Fron this the Audit Divisi.on obtained the recorded

figures for bank deposits, accounts recelvable, sales tax accruaL and purchases.

A!-though some sales invoices were avallable for June, 1979 and part of May,

L979, petltionerfs markup on its purchases could not be determlned to verify

sales recorded since no purchase lnvolces nere avallable.

The Audit Divislon estlmated petitlonerrs markup based on slnllar

businesses. It marked up petltionerrs store purehases for the period March I'

1978 through Februaryr 1980 by 50 percent and shop purchases for the sane

period by 25O percent. The Audit DivLsion determlned that petl-ttonerrs taxable

sal-es were $332,797.88 for this period. Pet i t ioner reported taxable sales of

$236,825.00 for the same period on sales and use tax returns flLed. The Audlt

Divls ion thereby deternined addit lonal taxable sales of $95 1972.88, a 40.5

percent error factor in report lng l ts sales.

The error factor det,ermined by the Audlt Dlvlsion was applied to the

taxable sales reported for the period June 1, L977 through May 31, 1980. No

sales and use tax return was fil-ed by petitioner for the period June 1, 1980

through Jur.e 27, 1980, the date of sale; therefore, the Audit Dlvislon estitrated

the sales made for that perlod and appl-led the error percentage thereon. The

Audit Dlvision determlned the taxable sales for the periods ended February 28,

L974 and. Novenber 30, 1974 based on the taxable sales it deternined for the

periods February 28, 1978 and May 31, 1978. The Audit DlvLsLon then computed

the tax due on the taxable sales it determined and deducted therefrom the sales

tax paid or previously assessed. The Audlt Dlvlsion thereby determlned the

total  tax def ic lency for both not ices issued of $11,105.06 with mlnimum lnterest

thereon.

5. As a resul-t of a conference Later held, the Audit Dlvlslon reduced the

markup applted to shop purchases fron 250 percent to 200 percent. Thls reductlon



also reduced the error percentage in reportLng taxable sales fron 40.5 percent

to 33.309 percent. The Audit DivLslon redeternined the additLonal tax due for

the period June 1, L977 through June 27, 1980 to $6,625.41 and the tax due for

the perlods ended February 28, L974 and Novenber 30, L974 to $2,93I.75.

The Audlt Divlsion recomrnended, however, that ful-l penaltles and

interest be assessed because petitloner was a late filer and flled several

returns without renittance thereon.

On February 4, L982, the Audit Divlslon issued a Notice of Assessnent

Revlew revising the Notice of Determtnatlon and Demand for Payment of Sales and

Use Taxes Due for the periods ended February 28, L974 and, November 30, L974 to

$2,931.75 in tax due plus fulJ- penalty and lnterest. It is not known whether

the NotLce of Deternlnation and Demand for Paynent of Sal-es and Use Taxes Due

for the period June 1, L977 through Jvne 27, 1980 was llkewise revlsed.

6. Petitionerts secretary-treasurer, Vivlan Olesker, adnitted that no

additional- records were available other than those exarnlned by the Audlt

Divlsion. AI-L records left on the business premises had been destroyed by the

new olilners.

Mrs. Olesker argued, however, that the markup of 200 percent appl-ied

to the shop purchaees was too high in that the selling prices were kept low ln

order to build up the business. Due to the gas shortage, buslness had declLned

j.n the area of servleing and repalring high performance vehlcles such as raclng

cars .

Petitioner also argued that a large amount of personaL funds were

deposlted into the buslness account to keep lt golng; therefore' its bank

deposits dld not accurately reflect receipts from the business operatlon. the
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Audtt Division, hor,rever, dld not consider bank deposits as a basts for the

determlnation of sales.

7. Petltioner submitted some sales invoices avallable showing sales made

through the shop. Although an actual markup on parts could not be determlned

from such lnvoices subnitted, they did show that approximateJ-y 40 percent of

shop saLes constituted parts and 60 percent constltuted labor. In keeplng wLth

the markup applied by the Audit Divleion to store parts to which petLtloner

found no dlsagreement, a deduction from shop saLes of the cost of parts presuned

marked up at 50 percent would yield a markup on parts sold through the ehop of

267.6 percent. This markup considers the fact that charges are made for labor.

8. A1l- the shares of capltal stock of petitloner corporation were traos-

ferred to Manuel N. Olesker on October 8, L977. Although the offlcer assessments

are not at issue herein, the prlnclpaLs of petitloner corporatlon flled a

petition for bankruptcy on August 25, L982.

CONCLUSIONS OI' LAI{

A. That section 1138(a) of the Tax Law provides that if a return when

filed is incorrect or insufficient, the anount of tax due shall be deternined

from such infornation as may be available. If necessary, the tax may be

estimated on the basls of external indlces such as purchases or other factors.

B. That the Audlt Divlslon, Lacklng source documents to determine sales

for the audit period, marked up the purchases made by petitioner based on

slmi.lar businesses. That the narkups used by the Audit Divlsion to determine

sales made were not unreasonable based on the sales lnvoices submitted (Ftnding

of Fact ttTtt). That petitloner has falled to show any error ln the determination,

( t l " t t " r  r f  M"y . r  
" .  

S  ,  61  A.D.Zd 2231 402 N.Y.S.2d  74 . )
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That the determlnation of tax due as revlsed ln Finding of Fact t'5t'

was therefore proper and ln accordance wlth the provlslons of sectlon 1138(a)

of the Tax Law.

C. That section 1147(b) of the Tax Law provides that, except ln the case

of a wilful-ly false or fraudulent return nLth lntent to evade the tax, no

assessment of additional tax shall- be made after the expiration of nore than

three years from the date of the fll ing of a return. The Audtt Dlvlsion

properly included the periods ended February 28, L974 arrd November 30, L974 In

the notlces issued October 2, 1980 since the returns for said perlod were not

fll-ed until February 20, L978.

That section 1145(a) (3) provides that penalties and interest may be

determined, assessed, collected and enforced ln the same manner as the tax.

That the penalties and interest in excess of the mlnlmum statutory rate for the

periods ended February 28, 1974 and November 30, 1974 were not lncl-uded ln the

origlnal notices of October 2, 1980. Said penalties and lnterest were detetmined

and were assessed in the Notice of Assessment Revlew issued February 4, L982

whlch is beyond the statute of l-Lmitatlons as set forth by seetion LI47 (b) of

the Tax Law. That, accordingly, penalty and lnterest ln excess of the mlnlmtrm

statutory rate is cancel-led as well as any other that night have been determined

and assessed beyond three years of the returns fiLed for the period June 1,

1977 through June 27, 1980.

D. That the petition of BHI, Inc. dlb/a The Autonobile Shop is granted to

the extent indicated in Concl-usion of Law rrCtr above; that the Audit Dlvlslon ls

directed to further modl-fy the notices of determinatlon and demand for payment

of sales and use taxes due lssued on Octobet 2, 1980 and later reduced as a



result

in all

DATED:

of the conf erence hel-d;

other respects denied.

Albany, New York

-7-

and that, except as so granted, the petltlon is

STATE TAX COMMISSION

JAN 201984
G-&dro' f  ' '&**

PRESIDENT
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