
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December 14, 1984

Audell Petroler.m Corp.
549 larkfield Road
East Northport, NY 1f731

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building //9, State Canpus
Albany, New York 72227
Phone ll (518) 457-2070

Very truly yours,

STATE TAX COMI{ISSION

Petitioner t s Representative
Frank J. Sullivan
Jackson, Sul l ivan & Beckert
312 Oxford Valley Rd.
Fair less Hi l ls,  PA 19030
Taxing Bureaut s Representative



STATE OF NEI.i YORK

STATE TAX COI{MISSION

In the Matter of the Petition
o f

Audell Petroleurn Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Per iod  t2 /L /78  -  9 /75 /87 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
14th day of Decenber, L984.

AITIDAVIT OF I4AIf,Tl{C

that the said addressee is the petitioner
forth on said wrapper is the l-ast ktrown address

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Connnission, that he is over 18 years of age, and that on the
14th day of Decenber, 7984, he served tbe within notice of Decision by
certified mail upon Audell Petroleum Corp., the petitioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

AudeII  Petrole 'm Corp.
549 f,arkfield Road
East Northport ,  NY 11731

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

rized tel administer oaths
pursuant to-Tax law sect ion 174



STATE OF NEW YORK

STATB TAX CO}I}fiSSION

In the Matter of the
of

Audell Petroleun

Petition

Corp . AFFIDAVIT OF I'AITING

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 / r /78  -  9 /15 /81 .

State of New York J
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
14th day of December, 1984, he served the within notice of Decision by
certified mail upon Frank J. Sullivan, the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Frank J. Sullivan
Jackson, Sullivan & Beckert
312 Oxford Valley Rd.
Fair less Hi l ls,  PA 19030

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
$ervice within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
14th day of December, 1984.

t o a
Taxpursuant to Law sect ion 174



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petition
:

o f

AUDELL PETROLEW CORP.
:

for RevisLon of a DetermlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod December I, L978
through September 15, 1981. :

DECISION

Petitioner, Audell Petroleum Corp., 549 LarkfieLd Road, East Northport'

New York IL73I, fl led a petLtlon for revision of a determinatlon or for refund

of sales and use taxes under Articles 28 and 29 of. the Tax Law for the perlod

Decenber 1, 1978 through Septenber 15, 1981 (Fl1e No. 36178).

A formal hearing was held before Daniel J. Ranalll ' Hearing Offfcer' at

the offices of the State Tax Cormisslon, TWo Worl-d Trade Center, New York, New

York, on l {ay 24, 1983 at 2245 P.M.r with al l  br lefs to be submltted by October I '

f983. Petitloner appeared by Jackson, Sulllvan & Beckert (Francls J. Sulllvan,

Esq. r of counsel). The Audlt Divlsion appeared by John P. Dugan, Esq. (!'Ilchael

G i t te r ,  Esq. ,  o f  counse l ) .

ISSUES

I. I{hether the receipts from the sale of a customer account llst In

connectl-on with the purchase of the assets of a home heatlng o11 company were

subJect to tax as the sale of tangLble personal property.

II. trltrether the receipts fron such sale were subJect to tax as the saLe of

an informatlon service.



'  -2-

FINDINGS OF FACT

1. On Decenber 18, 1981, as the result of a fLeld audLt, the Audit

Dlvislon lssued a Notice of Determination and Demand for Paynent of Sales and

Use Taxes Due agalnst petitloner, Audell Petroleum Corp., in the amount of

$50,833.74 ,  p lus  ln te res t  o f  $2 ,426.3L ,  fo r  a  to ta l  due o f  $53,260.05  fo r  the

period December 1, 1978 through September 15'  1981.

2. On Decenber 16, 1981, pet l t ioner,  bI  l ts presldent,  John Orl ,oughl ln '

had executed a Consent to Fixing of Tax Not Prevl-ously DetermLned and Asseesed

part ial ly consent ing to the assesament to the extent of $6 r472.20, Pet l t ioner

made payment of the $6,472.20 and tlmely fiJ.ed a petitlon for a hearlng wlth

respect to the remalnder of the assessment.

3. Petitioner was engaged in the business of home distributlon of fuel

oil- and o11 burner servicing for approxinateLy L2r000 residents of Suffolk

Countyr New York. Accordlng to testlmony offered by petitioner, the home

heating oil buslness is of a personal nature such that, to remaln comPetitive'

vendors must offer cuatomers good servlce and good credit terms. Slnce petitioner

had no contraets with customers to dellver oil for set periods of tlme, customera

could transfer thei.r business to any one of a nunber of competing conpanlee;

thereforer petitionerrs good name \ras an lmportant asset.

4. On Septenber L5, 1981, Meenan OiL Co.,  Inc. ( t tMeenant ' )  purchased al l

the assets, both tanglble and lntanglble, of petltioner. The total purchaee

prlce was $81I1932.00 which was al located as fol l -ows:

Furniture & Flxtures
Motor Vehlcles
Merchandlse - Inventory
Goodwill & Other Assets

(Customer Llst)

$  5 ,000 .00
94 ,350 .00
95 ,227 .00
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The customer list referred to nas actually a set of cards contalnlng customer

name6 and addresses and other lnfornation such as past oil usage and types of

service contracts used. These cards srere never actually transferred from

petl.tioner to Meenan; rather, the infornatlon they contained was to be entered

in Meenanrs computer after the transactlon had been consunmated. The computer

transfer process took approximately one month to complete.

5. Ihe parties to the sale agreed to treat the customer list as a trade

secret to insure that l.leenan had the opportunity to retain a6 nany of petltionerrs

customers as possible. One of Meenanfs managers testi.fled that, typicalLyt a

purchaser of a home heating oil buslness will lose 20 percent of the former

ownerrs customers and this figure ls taken lnto conslderatlon ln determlnlng

the purchase pr ice of the customer 1lst .  In Meenanrs case, two of pet i t lonerrg

empl-oyees l-eft to Join a rlval oll- conpany and were able to solicit eome of

petitlonerrs customers whose names and addresses they knew from the tlme spent

worklng for petitloner. As a result, l leenan lost 27 percent of petitlonerts

former customers in lts first year of operationr thus demonstratlng the necesslty

of maintainLng the strictest confldentlallty with respect to the customer list.

6. The purchase price of the customer list was determlned based on

guarantees from petitloner that it sold a certaln number of gallons of oil the

prevlous year.  The agreed pr ice of the U-st was rr$617,335.00 plus the product

of 189 times the number of degree day adjusted gal-lons soJ-d by [Meenan] ln

excess of 314291750 gal lons durtng the one year period from the date of c losl-ng.. . rre

but not on any gal-lonage soLd in excess of 41035,000 gallons. The flnal value

of the l-ist was thus based on the expectation of future profits as measured by

pet i t lonerrs past performance.
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7. On audit, the Audit DivisLon determined that the sale of the customer

list was a sale of tangible personal property and an informatLon servlce and'

as such, taxable under sect ions 1105(a) and 1t05(c)(1) of the Tax Law. Of the

$50r833.74  assessed,  pe t i t ioner  consented  to  the  tax  due o f  $5 '713.00  and

submitted a check in payment of that amount pl"us lnterest. The remainlng

$45r 120 .74 reptesented the bulk sales tax due on the sale of the customer llst

and furniture and fixtures.I

8. PetLtioner argues that the sale of the customer llst lras not a sale of

tangible personal property because the subJect of the transfer was not a

physical- piece of paper or card, but rather a transfer of the knowl-edge and

lnformation contatned on the cardsr which lnformatlon was lntangLble and

confidential-. Moreover, petiti.oner maintains that the sale of the llst ltas not

the sale of an information service because Meenan was, in factr purchasi-ng

access to the customers of pet l t loner,  not informatlon. Pet l t loner argues that

even if the sale was to be deemed a sal-e of an information servlce, the List

was of such a personal and confidentiaL nature as to fall wlthin the excluslon

for such information provided for in sect ion 1105(c) (1) of  the Tax Law.

9. The Audit Dlvision argues thac the sale of the list rtas a sale of

tanglble personal property because Meenan bought the set of cards cont,ainlng

customer l-nformation and, since the cards coul-d be used Ln any nanner Meenan

wanted, they were tanglbl-e personal property. Alternatlvely' the Audit Dlvlslon

malntains that the sale of the llst was the sal,e of lnformatLon within the

meanlng and intent of  sect lon 1105(c)(1) of the Tax Law.

1 Th" ,.*
has not been

due on the sale
paid and nas not

of the furniture and fixtures rlas $362'50 which
contested by pet l t ioner.
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CONCLUSIONS OF LAW

A. That section lf05(a) of the Tax Law imposes a tax upon the ilreceipts

from every retail sale of tangibJ-e personal property except as otherwlse

provlded ln [Art ic le 28]. ' r  Sect lon 1105(c)(1) of the Tax Law imposes a tax on

the receipts from every sale, except for resale, of the service of rrfurnishing

of infornation by prlnted, nlneographed or nultigraphed natter or by duplicatlng

wrltten or printed matter ln any other nanner, lncluding the services of

collecting, complllng or analyzLng infornation of any kind or nature and

furnlshing reports thereof to other personsr but excludlng the furnlshlng of

lnfornation which is personal- or lndlvidual in nature and which is not or nay

not be substant ialJ-y lncorporated in reports furnished to other persons.. .r t .

B. That a customer list ls a business asset the sale of which constitutes

[the sale of lnformatlon and is, therefore, taxable under section 1105 lsubd. (c)]

of the Tax Law (citation omltted)rr (Long Islaqd Reliabl ,

72 A.D.zd 826). Therefore, the Audit Division properly determlned that the

sale of the customer list to Meenan was subJect to tax.

C. That the petitlon of Audell Petroleum Corp. is denied and the Notlce

of Determination and Denand for Paynent of Sal-es and Use Taxes Due issued

December 18, 1981 ls sustained.

DATED: Albany, New York

DEC t 4 1984
STATE TAX COMMISSION
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STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY, NEW YORK 12227

December 14, 1984

Audell Petroleum Corp.
549 Larkfield Road
East I'Iorthport, NY 11731

Gentlenen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ft38 of the Tax l,aw, a proceeding ia court to review an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice law aad Rules, and urust be cormreoced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries coaceraiag the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

l{YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building Jit9, State Canpus
A1bany, New York 1,2227
Phone // (518) 457-2070

Very truly yours,

STA1E TN( COI'MISSION

cc: Pet i t ioner 's Representat ive
Frank J. Sullivan
Jackson, Sul-livan & Beckert
312 Oxford Val ley Rd.
Fair less Hi l ls,  PA 19030
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

AUDELL PETROLET,I'{ CORP.

for Revlslon of a Deternination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Perlod December
through September 15e 1981.

DECISION

Refund
28 and 29

1,  t978

Petitioner, Audell- Petroleum Corp., 549 Larkfield Road, East Northport'

New York L1731, fl1ed a petitlon for revielon of a determinatlon or for refund

of sales and use taxes under ArticLes 28 and 29 of the Tax Law for the perlod

December 1, 1978 through Septenber 15r 1981 (F11-e No. 36178).

A fornal hearing was held before Daniel J. RanalLi, Hearlng Offlcer' at

the offices of the State Tax Comlssion, Trso World Trade Centerr New York' New

York, on NIay 24, L983 at 2245 P.M., with al-1 brlefs to be submltted by October L'

1983. Petitioner appeared by Jackson, Sullivan & Beckert (Francis J. SulLlvan,

Eeq. r of counsel). The Audit Divlsi.on appeared by John P. Dugan, Esq. (!{tchaeL

Gi t te r ,  Esq. ,  o f  counseL) .

ISSUES

I. Whether the recel.pts

connection with the purchase

subJect to tax as the sale of

I I .  Whether the recelpts

an infornatlon servlce.

fron the sale of a cugtomer account

of the aasets of a hone heatlng oil

tanglbl-e personal property.

from such sale were subJect to tax

lLst ln

company ltere

as the sale of
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FINDINGS OF FACT

1. On December 18, 1981, as the result of a fl-eld audlt, the Audlt

Divislon issued a Notice of Determlnatlon and Demand for Payment of Salee and

Use Taxes Due agalnst pet i t ioner,  AudelL Petroleum Corp.,  ln the:rmount of

$50,833.74 ,  p lus  in te res t  o f .  $2 ,426.3L t  to r  a  to ta l  due o f  $53,260.05  fo r  the

period Decenber 1, 1978 through September 15, f981.

2. On Decenber 16, 1981, pet l t ioner,  by l ts president,  John OrloughJ. in,

had executed a Coneent to Fixing of Tax Not Previously Determined and Assessed

partlally consenting to the assessment to the extent of $6r472.2O. Petltioner

made payment of the $6,472.20 and tinely flled a petition for a hearlng wLth

respect to the remalnder of the aasessment.

3. Petitioner was engaged 1n the business of home dlstribution of fuel

oil and ol-1 burner servicing for approxlmateLy L2r000 residents of Suffolk

County, New York. According to testlmony offered by petitionerr the home

heating oi1 business ls of a personal nature such that, to remaln competltlvee

vendors must offer customers good service and good credit terms. Slnce petitJ-oner

had no contracts wlth customers to deliver o11 for set periods of time, customers

could transfer their buslness to any one of a nunber of competlng conpanlee;

therefore, pet i tLonerfs good name rras an important asset.

4. On Septenber 15, 1981, l ' leenan Oi l  Co.,  Inc. ( t 'Meenantt)  purchased al l

the assets, both tangible and intanglble, of petltioner. The totaL purchase

prlce was $811,932.00 whlch was al located as fol lows:

Furnlture & Fixtures
Motor Vehlcles
Merchandi.se - Inventory
Goodwill & Other Assets

(Customer Llst)

$ 5,oo0.oo
94  ,350 .  00
95 ,227 .00

6L7 ,466.0O
$811 ,932 .00
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The cust,omer List referred to rras actually a set of cards contalning customer

names and addresses and other information such as past o11 usage and types of

service contracts used. These cards were never aetually transferred from

petitioner to Meenani rather, the information they contained was to be entered

in Meenanrs computer after the transactlon had been consumated. The computer

transfer process took approximately one nonth to complete.

5. The part ies to the sale agreed to treat the custoner l ist  as a trade

secret to insure that Meenan had the opportunity to retain as nany of petitionerfs

customers as possibLe. One of Meenants managers test i f ied that,  typlcalLy'  a

purchaser of a home heatlng olL business hrill lose 20 percent of the former

ownerfs custoners and this figure is taken lnto consideratlon in determining

the purchase pr ice of the customer 1iet.  In Meenants case, two of pet i t ionerrs

employees left to Join a rival oil company and were abLe to soliclt some of

petltlonerrs custoners whose names and addresses they knew from the tlne sPent

working for pet i t loner.  As a result ,  I ' leenan Lost 27 percent of pet i t lonerts

former customers ln its flrst year of operatLon, thus demonstrating the necessity

of maintalning the strictest confidentlality with respect to the customer 1ist.

6. The purchase price of the customer list was determined based on

guarantees from petitioner that it sold a certain number of gallons of oi1 the

previous year.  The agreed pr ice of the l lst  was ' r$6171335.00 plus the product

of 18C tlmes the number of degree day adjusted gal-lons sold by [Meenan] in

excess of 314291750 gal lons during the one year period fron the date of c losing.. ." ,

but not on any gallonage sold ln excess of 4t035r000 gall-ons. The final value

of the list was thus based on the expectation of future proflts as measured by

pet i t l .onerrs past performance.
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CONCLUSIONS OF I,AW

A. That section 1105(a) of the Tax Law imposes a tax upon the frreceipts

from every retall- sale of tangible personal property except as otherwlse

provided in [Art icJ.e 28].rr  Sect ion f l05(c)(1) of the Tax Law lnposes a tax on

the recelpts from every sale, except for resale, of the servlce of ttfurnlshing

of lnformatlon by printed' mlmeographed or nuJ.tlgraphed uatter or by dupllcatlog

written or prlnted matter Ln any other nanner, lncJ-uding the eervlces of

collecting, compiling or analyzing lnfornatlon of any klnd or nature and

furnishing reports thereof to other peraone, but excludlng the furnlshLng of

infornation which is personal or indlvlduaL ln nature and which ls not or uury

not be substant ial ly incorporated ln reports furnished to other peraons.. . t t .

B. That a customer lLst is a business aaset the sale of which constltutee

rrthe sale of lnfornat ion and isr therefore, taxable under sect lon 1105 [eubd. (c)]

of the Tax Law (citation omitted)rr (torg I"1""d R"Ugb ,

72 A.D.2d 826). Therefore, the Audit Divislon properly determined that the

sale of the customer list to l"leenan was subJect to tax.

C. That the petition of Audell Petroleum Corp. Is denLed and the Notice

of Determlnatton and Demand for Palment of Sales and Use Taxes Due lssued

December 18, 1981 is sustained.

DATED: Albany, New York

DEC 14 1984
STATE TAX COMMISSION

PRESIDENT
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rA-36 (e/76) State of New York -  Department of Taxat ion and
Tax Appeal-s Burqau

RE

Finance .

RecueTi',ll Ahorr Buroau
Room lO7 . Blds. #9
State Campw

lpprafr Buroau
rO7 - rHe. .#9

Camgn
; Neu Yorli lt 27

Date of Request

Please f ind most recent address of taxpayer descr ibed below; return to person naned above.

ial  Securi ty Number Date  o f  Pet i t ion

Resu l ts  o f  search  by  F i les

f 47 X*-4&% n-"*1
h"tf @tru,%/t77/

|  |  Same as  above,  no  be t te r  address

Date of Search

PERMANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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