
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEtV YORK 12227

February 29, 1984

Appletree Restaurant, Inc.
c/o Ji l l ian Zarny
63rd Dr. & Queens Blvd.
Rego Park, NY 11374

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be instituted only under
Article 78 of the Civil Practice Law and Ru1es, and nust be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - tritigation Unit
Building //9, State Campus
Albany, New York 12227
Phone # (518) 451-2070

Very truly yours,

STATE TAX COMUISSION

cc: Taxing Bureauts Representative



STATE OF NEW YORK

STATE T$( COMMISSION

In the Matter of the Petition
of

Appletree Restaurant, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod I2 l  1  /  7  4-11/  30 177

AFFIDAVIT OT MAITING

State of New York )
ss . :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the State Tax Connission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon Appletree Restaurant, fnc., the petit ioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Appletree Restaurant, fnc.
c/o Ji l l ian Zarny
63rd Dr. & Queens BIvd.
Rego Park, NY 11374

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne this
29th day of February, 1984.

r o
pursuant lo Tax law sect ion 174
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STATE OF NET{ YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

APPLETREE RESTAURANT, INC. DECISION

for Revision of a Determinatlon or for Refund :
of Sales and Uee Taxes under Artlcles 28 afi, 29
of the Tax Law for the Perlod Decenber 1, L974 :
through November 30, L977.

Petltloner, Appletree Restaurant, Inc., 63rd Drive & Queene Boulevard,

Rego Park, New York 11374, filed a petitlon for tevielon of a deterninatlon or

for refund of saLes and use taxes under Articl-es 28 and 29 of the Tax Law for

the period December 1, 1974 through November 30, 1977 (Fl1e No. 25533).

A small claims hearing was held before Arthur Johnson, Hearing Offlcer' at

che offLces of the State Ta:c Connnisslon, Two llorld Trade Center, New Yorkr New

York, on llay 24, 1983 at 10:45 A.M. Petitloner appeated by JU1lan Zarny'

Director of Taxes. The Audlt Divlslon appeared by John P. Dugan, Esq. (Anna

Cole l lo ,  Esq. ,  o f  counse l ) .

ISSUE

Whether frozen yogurt nachlnes purchased by petltioner are eguLpment or

machl.nery exempt frou tax under sectlon 1115(a) (12) ot the Tax Law.

FINDINGS OF FACT

1. On January 8, 1979, as a result of a fleld audlt coverlng the perlod

December 1, 1974 through Novenber 30, L977, the Audlt DlvisLon Lssued a Notlce

of Determinatl.on and Demand for Paynent of Sales and Use Taxes Due agalnst

Appletree Restaurant, Inc. The Notl.ce asserted additl.onal use tax due of

$3S2.00 plus penalty and int ,erest of  $142.L2 for a total  due of $494,L2.
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2. On audlt, the Audit DivLsion held the purchase of two electro-fteeze

yogurt  machlnes ln the amount of $8,800.00 subJect to use tax of $352.00 at 4

percent. Petltloner had pald the 4 percent New York City tax to the manufacturer.

3. Pet,lt,ioner operated restaurants located Ln ALexanderrs department

stores Ln the New York City area. Petltioner operated at approximately six

Locat,ions, two of whlch al-so had yogurt etands outside the enttance to the

department stores.

Frozen yogurt was made by pourlng llquld yogurt and other lngredlents Lnto

the nachfu es to be mixed wlth air and frozen. Thls process changed the yogurt

from a llqutd state to a ftozen dessert. Frozen yogurt waa served elther in a

contalner for take out or ln a glass dish lf eaten on the premlaes.

PetLtioner did not prepare and package yogurt for distrlbutlon to other

stores or supermarkets.

4. Petitloner argued that the yogurt machLnes used in lts operation

quallfy for the exemption provi.ded by section 1115(a) (L2) of. the Tax Law ln

that they are no dlfferent from those used to manufacture lce cream. In

support of lts posltion, petltloner argued that it was requlred to be registered

wlth the Department of lleaLth and was requlred to obtaln a Retall Frozen

Desserts ltanuf acturer I g License.

P e t ' 1 t ' i o n e r d 1 s t i n g u l - s h e d t ' h e c a s e a t h a n d f ' o ' . 9 @ g ' 1 n t h a t t h e

processlng of yogurt changes the initlal product, a Llquid mlx, lnto a finished

product, namely a ftozen dessert. Petltloner contended therefore that l-t was

engaged in the manufacture of a food product as opposed to the preparatlon of

sane.

t
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CONCLUSIONS OF LAT{

A. That sect lon 1.115(a)(12) of the Tax Law exenpts from sales and uge

taxes machinery or equlpment for use or consumptlon directly and predomlnantly

ln the productlon of tanglble personal property for sale by manufacturlng or

processlng.

B. That petitloner processed ftozeto yogurt to be soLd at retall through

it,s restaurants and stands. These sales constituted recelpts subJect to tax

under sectton 1105(d) of the Tax Law as opposed to sectton 1105(a) whlch taxea

the receipts from the saLe of tanglble personal property. That the machlnery

or equlpment at iesue herel-n is therefore not wlthln the exemptlon Provlded by

Tax Law $1115(a)(12).  (Matter of  Burger Klng, Inc. v.  State Tax Co@iselon, 51

N Y 2 d  6 1 4 ,  4 3 5  N Y S 2 d  6 8 9 ( 1 9 8 0 ) . )

C. That the petltion of Appletree

Notiee of Determlnatlon and Demand for

issued January 8, 1979 is sustaLned.

DATED: Albany, New York

FEB 2 9 1984

Restaurant, Inc. le denled' and the

Paynent of Sales and Use Taxes Due

STATE TAX COMMISSION

Ul*
PRESIDENT
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