
Hassan Ansari
c/o Finkel, Goldstein & Berzow
67 WaI I  St .
New York, NY 10005

STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 21, L984

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /f9, State Canpus
Albany, New York L2227
Phone /l (518) 457-2070

Dear  Mr .  Ansar i :

Please take not ice of the Decision of the State Tax Cornrnissibn enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, a proceeding in court to revien an
adverse decision by the State Tax Cornmission may be instituted only under
Article 78 of the Civil Practice law and Ru1es, and nust be iconmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the computation of tax due or refund alrlowed in accordance
wi th  th is  dec is ion  may 'be  addressed to :

Very truly yours,

STATE TAX COMI{ISSION

Petit ioner I s Representative
Benjamin Finkel
Finkel, Goldstein & Berzow
67 Wal l  St .
New York, NY 10005
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

t ter of t

ATFIDAVIT 0F I{AILING
for Redeternination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  9  /  t / 72 -L2 /77  /79 .

State of New York I
ss .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
cert i f , ied mail upon Hassan Ansari,  the petit ioner in the witf in proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r{rapper addressed
as fo l lows:

Hassan Ansari
c/o Finkel, Goldstein & Berzow
57 WaI I  St .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Unit.ed States Postal
Service within the State of New York.

o f
Hassan Ansari

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before me this
21st day of September, 7984.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Hassan Ansari

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 9 /  L /72-12/  17 /79 .

AFFIDAVIT OF MAITING

State of New York ]
ss .  :

County of Albany I

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
21st day of September, 1984, he served the within notice of Decision by
cert i f ied nail  upon Benjamin Finkel, the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Benjanin Finkel
Finkel, Goldstein & Berzow
67 Wal l  St .
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is tbe
last known address of the representative of the petit ioner.

Sworn to before me this
21st day of September, 7984.



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petltlon

o f

HASSAN AT{SARI

for Revision of a Determinatlon or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Perlod Septenber 1' 1972
through December 17, 1979.

1. On January 2'  1980,

Saler Transfer or Assignnent

the purchase of the assets of

DECISION

the Audit Dlvlsion received a Notlflcatlon of

ln Bulk fron petitioner, Ilassan Ansari, regardlng

Lew-Kam Food Corp. (rrl,ew-lGnrr) which operated a

Petitioner, Ilassan Ansari, c/o tr'inkel, Goldstein & Beraowt 67 wall street'

New York, New York 10005, flled a petltlon for revlsion of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for

the  per iod  Septenber  1 ,  1972 th rough December  !7 ,1979 (F11e No.  33709) .

A fornal hearing was hel-d before Arthur Johnson, Hearfufg Officerr at the

offices of the State Tax Conrmisslon, Two World Trade Center, New York' New

york, on July 21, 1983 at 1:15 P.M., wlth al l  br lefs to be subult ted by Septenber 30,

1983. Peritloner appeared by BenJamin Finkel, Esq. The Audtt Dlvislon appeared

by John P. Dugan, Esq. (Angelo Scopel l l to,  Esg.,  of  counsel) .

ISSUES

I. Wtrether petitloner nas the purchaser l-n a bulk sales transaction.

II. Whether the Audit Divlsion properl-y determined the,taxable saLes of

Lew-Kam Food Corp. for the perlod December 1, 1977 through December 17, L979.

III. Wtrether petitioner is llable for the penalty and interest assessed

against the sel-ler.

FINDINGS OF FACT



, -.2--

grocery buslness known as C-To$n. Said notifl-catlon lndicated December 17,

1979 as the schedul-ed date of sa]-e and listed the total sales price of the

business as $1101000.00. The sales pr ice of the furni ture and fLxtures was

g10r000.00 on whlch the bul-k sales tax of $800.00 has been paid. The not i f lcat lon

al-so indicated that an escrow fund was belng held by Arthur M, Klapper, Esq.

The amount of the escrow fund was not disclosed on the notice. lloweverr the

agreement of sale indicated that $111000.00 was held ln escrow.

2. On January 9, 1980, the Audit Di.vision notified petltioner' as purchaser,

the escrow agent, of a possibl-e clalm for New York State and local saLes

use taxes due from the sel ler.

3. On March 21, 1980, the Audit Divisl-on issued the fol-lowing notLces of

determlnation and demand for paynent of sales and use tax'es due to Petlttoner:

Period Tax Due Interest Total

and

and

Notlce Number
3Tfim6_ stl/FT.tzet76 $E366lzo

s80031771 lC  3 l r / 76  -  8 l3 r l 79  36 ,O54 .25
s800317712C 9 l r l 79  -  r 2 l r 7  179  8 ,400 .00

$4 ,  345 .  07
6 ,485 .43

624 .00

$W.4 $33;5IT.s1
6 ,004 .98  48 ,544 .66

206.69 9 ,  230 .  69

The aforesaid notices lndicated that the taxes were determined due

from Lew-Kan Food Corp. t/a C-Town and represented petitionerts liability, as

purchaser,  in aecordance wlth sect ion 1141(c) of the Tax Law.

4. The taxes determined due from Lew-Kam for the perlod Septenber 1, L97Z

through November 30, L977 amortnting to $25,108.73 resulted from its derivatlve

ltabllity as the bulk sale purchaser of the same grocery buslness operated by

Turin Market,  Inc. (rrTurlnrr) .

At a pre-hearing conference held on ApriJ- 27, 1981, Turl.n and the

Audir Dlvis ion agreed to a revised tax l labl l l ty of  $13r993.92. The resolut lon

was reached on the basls of an audit which revealed that 20 Percent of Turlnrs

sales were taxable. Turln paid the revised taxes due plus applicable interest

due thereon in fuLl satlsfaction of the notice.

a
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5. Followlng a pre-hearing conference with petitloneri hls tax llablllty

was reduced to fi361725.72 to reflect cancellation of the taxes assessed for the

perlod September 1, 1972 through November 30, L977 agalnst new-Kam.

The remainlng taxes due from Lew-Kan ($35r725.72) fepresented unpald

sales tax returns f i led for the periods ending November 30r 1978 ($51595.52),

February  28e 1978 ($5 ,944.40) r  May 31r  L979 ($5 '677.12)  and August  31 '  L979

($5,833.12). In addition, Lew-Kam falLed to submlt certaln informatlon requested

by the Audlt Divlslon regardlng the bul-k sale of the buslne$s and, therefore'

the Audlt Division held that 20 percent of reported gross seles were taxable.

This percentage was based on the audit of Turlnts books and records referred to

ln Findlng of Fact tt4t' above.

6. The agreement entered lnto for the sale of the grooery buslness stated

that the parties to the contract were Lew-Kam, seLler and H{ssan Aneari'

purchaser.

Paragraph 24 of the agreement provided that the puqchaser could asslgn

the l-ease to a corporatlon forned under and by vlrtue of th€ laws of the State

of New York, provlded that the purchaser rras a stockholder of sald corporation.

7. The Certificate of Incorporatlon of Anerican Vlctudle, Inc. was fl1ed

wLth New York State Departnent of State on January 10, 1980. Petltloner was

the sole stockholder of said corporatlon.

Petitloner subseguently transferred tltle to the a$sets he acqulred

pursuant to the above agreement to Anerlcan VlctuaLs, Inc.

8. Petltioner argued that the actual purchaser of the grocery buslness

operated by Lew-Kam was Anerican Victuals, Inc. rather than hinself, indlviduaLly.

Petltloner malntalned that his lntent throughout the negotl4tions for the

purchase of the business lras to make the corporatlon the pugchaser. Petitloner
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further relies on a letter dated July 15, 1981 from the Department of Taxation

and Flnance which stated ln part t'(t)he notice issued contains ln Part the

assessment issued to American Victuals at the tlne lt acqulfed the business

from Lew Kam Enterprlses (sic) and the tax due from Americalr Vlctuals, Inc.tt

Petitioner interpreted this statement as an acknowledgement by the Department

that the sal-e was actually to Anerican Vlctuals, Inc. The letter was ln

response to an inquLry by petltionerts representatLve regardlng a bulk sale

between Anerican Victuals, Inc. and Vo Chan Enterprlses, Ine.

g. Notwithstanding the arguments nade above, petltioner cJ-almed that it

was improper for the Audit Divislon to estlmate the taxable saLes of Lew-Kam,

and that the purchaser is not Llable for penalties and lnterest lncurred by the

se l le r .

10. Petitloner acted ln good faith at al-l- times.

CONCLUSIONS OF LAW

A. That petitioner, Ilassan Ansari, was the bulk sale'purchaser of the

grocery business operated by Lew-Karn Food Corp. The agreement of sale was

entered lnto and executed by llassan Ansarl, personally; the notlflcation of the

sale named llassan Ansarl as the purchaser; the sale took place on December L7,

L979 and AmerLcan Victual-s, Inc. was not formed untlL January 10, 1980.

Accordingly, the Audit Divlsion properly assessed petltioner as Purchaser in a

bul-k sales transaction for the taxes determined due from the seller.

B. That the Tax Conmission notlfl-ed petitioner of the amount of the taxes

due from Lew-Kam Food Corp. within ninety (90) days of reced.pt of the notlce of

sale as required by sect ion 1141(c) of the Tax Law and therefore, pet l t ioner ls

personally liable for the pa)rment of such taxes as also provlded in sal-d

section of the Tax Law.
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C. That Lew-Karn Food Corp. fatled to provlde the Audlf Dlvlsion wlth the

infornation lt requested ln order to make a determinatlon ag to the accuracy of

the sales tax returns flJ.ed; therefore, the Audlt Dlvlslon determlned Lew-Kanrs

taxable sales from such lnformatlon as was available and external lndLces as

authorized ln section 1138(a) of the Ta:r Law.

D. That a purchaser ln a bul-k sales transactlon under section 1141(c) of

the Tax Law lsr ln additlon to any sales and use taxes detefmlned to be due

from the seller, algo l-lable for penal-ties or interest accrted thereon [20

NYCRR 537.4(a)1. However,  per ir ioner acted in good fai th at al l  t ines and

thereforer the penalty ls remit ted ln accordance with sect l0n f145(a) (1i)  of

the Tax Law and lnterest shaLL be reduced to the mlnimun anbunt prescrLbed by

Iaw.

E. That the petitlon of Hassan Ansarl is granted to the extent lndlcated

ln Concluslon of Lalr "Drr and Flndlng of Fact "5"; that the Audlt Divlslon ls

hereby directed to nodlfy the notlces of determination and demand for payment

of sales and use taxes due issued March 21, 1980; and thatr  except aa so

granted, the pet i t lon ls ln al l  other resPects denled.

DATED: Albany, New York STATE TN( COUMISSION

stP 21 1984
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