
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY/ NEW YORK 12227

March 9,  1984

A1l ied Stores Corp.
dlbla Dey Brothers Co.
c/o Donald LaCourse, V.P.
401 So. Sal ina St.
Syracuse, NY 13202

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant t.o section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the $tate Tax Comnission may be instituted only under
Article 78 of the Civi l  Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not. ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building lf9, State Campus
Albany, New York L2227
Phone ll (s18) 457-2070

Very truly yours,

STATE TAX CO}1}flSSIO}'i

Petitioner I s Representative
Joseph R. Cook
Bond, Schoeneck & King
One l incoin Ctr.
Syracuse, I{Y 13202
Taxing Bureau's Representative



STATE OF NIId YORK

STATE TAX COUMISSION

ln the l{atter of Lhe Petition
of

AII ied Stores Corp.
d/b la Dey Brothers Co.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the Period
311/76 -  n/3a178.

That deponent further says that the
herein and that the address set forth on
of the petit ioner.

AtrT'IDAVIT OF UAITING

State of New York ]

County of  A lbany l  
ss ' :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on tLe
9th,day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon All ied Stores Corp. ,d/b/a Dey Brothers Co. the petit ioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Al l ied Stores Corp.
d/b/a Dey Brotheri Co.
c/o Donald LaCourse,  V.P.
401  So .  Sa l i na  S t .
Syracuse, NY n2A2

and by-deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States-Postal
Service within the State of l{ew York.

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before ure this
9th day of l larch, 1984.

ster oat
aw section



STATE 0F NE$* YORK

STATE TAX COMMISSION

In the l{atter of the Petition
of

Al l ied Stores Corp.
d/b/a Dey Brothers Co.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  3 /1 /76  -  11130 /78 .

AFFIDAVIT OF MAIIING

State of New York l
s s . :

County of Albany l

David Parchuck, being duiy sworn, deposes and says that he is an etnployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Joseph R. Cook, the representative of the petitioner in the within
proceeding, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Joseph R. Cook
Bond, Schoeneck & King
One l incoln Ctr.
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
9th day of l{arch, 1984.



STATE OF NEI{ YORK

STATE TAx COMMISSION

In the Matter of the Petltion

o f

ALLIED STORES CORP.
DIBIA, DEY BRqTHERS CO.

for Revlslon of a Determinatlon or for
of Sales and Use Taxes under Artlcles
of the Tax Law for the Perlod March 1,
through November 30, 1978.

DECISION

Refund
28 and

L976
29

Petl t ioner,  Al l ied Stores Corp. dlbla Dey Brothers Co.,  c lo Donald LaCouree,

Vlce Preeident,  401 South Sal lna Street,  Syracuse, New York 13202, f t led a

petltLon for revision of a determlnatLon or for refund of sales and use taxee

under ArtlcLes 28 and 29 of the Tax Law for the perLod March 1, 1976 through

November 30, f978 (Ff le No. 2854L).

A formal- hearLng was heLd before Julius E. Braun, IlearLng Officer, at the

offlces of the State Tax Cornmlsslon, State Campus, Bulldlng 9, Al-bany, New

York, on Septenber 14, L982 at 2t45 P.M., with all brlefs to be subnltted by

January 1, 1983, Petltloner appeared by Bond, Schoeneck & Klng (Joseph R.

Cook, Esq. r of counsel). The Audit Dlvlslon appeared by Paul B. Coburn' Esq.

(Bar ry  M.  Bres le r ,  Esq. ,  o f  counse l ) .

rssuEs

I. Wtrether a purchase and sale agreement entered lnto by petltloner

constituted a bulk sale subJect, to tax wlthln the meanlng and lntent of eectlon

1141(c) of the Tax Law.

II .  Whether,  l - f  such sal-e was a bulk sale, pet l t ionerrs l labl l l ty le

linited to the amount of the sales prlce or fair market value of the buslnees

assets traneferred, whichever ls hlgher.
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exceas of the statutory mlnlmunIII. l lhether penaltles and l-nterest ln

ehould be walved,

FINDINGS OF FACT

l. 0n Septenber 20, L979, the Audit Divlslon lssued a Notlce of Determlna-

tlon and Demand for Paynent of Sales and Use Taxes Due agalnst petltioner'

Al l led Stores Corp. dlbla Dey Brothers Co.,  in the amount of $221506.26r plue

pena l ty  o f  $4 ,680.49  and ln te res t  o f  $4 ,470.81 ,  fo r  a  to taL  due o f  $31,657.56 .

Said tax was det,ermlned to be due as the reeult of an alleged sale of the

assets of John F. Davls Co.,  Inc. (rrDaviet ' )  to pet l t , ioner.  The I labl l l ty

conslsted of $1,944.44 tax due on the saLe of the assets and the remainder

represented unpaid sales and use taxea due from Davls, which llablllty extended

to pet l t loner pursuant to sect lon 1141(c) of the Tax Law.

2. All-led Stores Corporation has divlsions throughout the Unlted Statea.

Two of these dLvislons are petitioner and A1lled Stores of Penn-Ohl.o, Inc.

('fPenn-Ohlo"). Petltloner operatee a Dey Brothers department store in downtown

Syracuse, New York and a Dey Brothers store in Shoppingtonn Mal-l, DeWitt' New

York. Penn-Ohlo operates department stores at seven locatlons Ln Pennsylvanla

and New Jersey. Pet,itioner and Penn-Ohlo entered into llcense agreements ltith

Davis authorizing DavLe to operate restaurants in the aforeuentloned 8tore8.

3. The downtom Syracuae store had orlglnally been bullt ln the 1920re.

On November 1, 1950, petitloner entered lnto a Llcense agreement wLth Davle

authorizlng Davis to operate a restaurant ln the downtonn store. Under the

terms of the agreement, all fixtures and equipment nere to be supplled by Davls

and wouLd be the property of Davls, except, that built-ln flxtureg would become

the property of petitioner upon termlnatLon of the agreement. The term of the

origlnal llcense agreement was November 1, 1950 to November 1, 1960. By a
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serLes of letter agreements, the origLnal llcense lras extended to December 31'

1969. After December 31, L969, petltioner and Davl-e contlnued to operate under

the terms of the orlginal agreement, but rrithout a formal writlng. Accordlng

to the testlnony of petitlonerrs wltness, Davl.s supplted the orlglnal, equlpment

but added very llttle of substance to sald equlpment durlng the perlod it

operated the restaurant ln the downtown store.

4. The Del l i t t  store was bul l t  ln the late 1960fs. On November 15, 1970,

petltloner entered lnto a license agreement wlth Davls authorLzing Davis to

operat,e a restaurant in the DeWltt store. Under the terms of thls agreement,

petitloner agreed to suppl-y aLl the flxtures, equipment and appLlancee for the

restaurant. Davl.s pald petltloner for thls equlpnent by means of annual rental

payments. Upon completion of the flxture rental payrnents, tLtle to trade

flxtures nas to pass to Davis. The flxture rent,al payments were to end at such

tlme as the fixtures nere ful-ly deprecLated. The term of the DeWitt store

agreement, was for an lndeflnlte perlod. During the time Davis operated the

DeWltt restaurantr the equl.pnent was not fu1Ly depreciated, therefore tltLe

remained in petitioner.

5. Davis had einllar License agreements wlth Penn-Ohlo ln seven department

stores l-n Pennsylvania and New Jersey. At some unepeclfled date, prior to

termlnatlon of the llcenae agreements, petitloner began recelvlng numerous

complaints from its customers concerning the quallty of the food belng aerved

by Davls tn the restaurants in the Syracuse and Del{ltt storea. Flxtures and

equlpment ln the reataurants nere not belng properly nalntalned by Davis and

were quickly deterloratlng. Credltors not belng pald by Davls in a tinely

manner were maklng complatnt,s to petltLoner. Such problems were danaglng the

reputation of petltlonerrg stores. Upon inforning the corporate offlce of
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Allled Stores Corporatlon of these problemsr petltloner learned that Penn-0hlo

was having sinilar problems with the Davie restaurants ln lts stores. Allied

Stores Corporatlon decLded, as a result of these probLems' that a termlnatloa

of all l icense agreements wlth Davls lras necessary.

6. On August 14, 1978, petltiotrer and Penn-Ohlo entered Lnto a Purchase

and Sale Agreement with Davis lnvoLvlng the Syracuse and DetJltt stores, as weLL

as the seven Penn-Ohlo stores where Davls had restaurants. Under the terms of

the agreementr all Llcenee agreements between petltloner and Penn-Ohio and

Davis were to terml.nate on September 4, 1978 and Davle naa to convey to petLtloner

and Penn-Ohlo all egulpment on the restaurant preml.ees at al-l nine atores other

than that equlpment, whlch was owned by petlttoner and Penn-Ohlo ae of the date

of the agreement. In return, petitloner and Penn-Ohio pald Davls $125,000.00.

Nelther petltloner nor Davis notLfled the Department of Taxation and Flnance of

the sale, nor did either remlt any sales tax due on the sale.

7. The restaurant Ln the downtown Syracuse store was in total dlsrepair

upon Davlsr departure. The deterioration of the flxtures and equLpment was

such that vlrtually al-L of the equlpment had to be repaired or replaced at a

cost in excess of $60,000.00. The restaurant in the DelJl t t  atore was cloeed by

petltioner upon ternlnatlon of the l-icense agreement nlth Davls and remalned

closed as of the hearing date.

8. On audltr the Audit Dlvislon determlned that Davie had not reported

taxable sales as recorded on lts monthly sales statenent. Sald underrepolting

resulted in addltlonal tax due of $20,240.16. The Audlt Dlvlslon also detemlned

that an additional $321.66 ln use tax was also due from Davls. The audltor

further determlned that the saLe whLch termlnated the Davls llcenee agreements

and transferred to petitloner alL eguipment not already owned by lt was a bulk
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sale of the assets of Davis. An examlnation of the purchase and eaLe agreement

between petitloner and Penn-Ohlo and Davls revealed that the $125,000.00 ealee

price lras not allocated among the dlfferent store locatlons. To determlne the

portlon of the sales prlce allocable to New York, the audltor dlvLded the

number of New York locations lnvolved, trro, by the total number of locatlone'

nine, and rnultipl-led thi.s anount times the total sales price. Thus, the sales

price al locabLe to New York was determined to be $27,771.78, result lng ln salee

tax due on the sal-e of $Lr944.44. In deternlnlng the tax due on the sale' no

conslderat,lon was given to the fact that, with respect to the Del{ltt store, all

the equipment lras already owned by petitloner and there nas no tranefer of

tanglble personal property.

9. Slnce neither purchaser nor seller had notified the Department of

Taxat,lon and FLnance of the saler the Audlt DlvLslon assessed petltioner for

the same amount as lt assessed Davis representlng petltionerrs llabllity aa

purchaser pursuant to sect lon 1141(c) of the Tax Law.

10. Petitloner argued that, because Lt already owned the equlpment ln the

DetJitt store and the equlpment ln the Syracuse store lras so deterlorated ae to

be valueless, there was no transfer of buslness assets and therefore no bulk

sal-e which wouLd subJect petitloner to sales tax 11ab111ty. Petltloner malntalned

that the purchase and sale agreement merely represented a release from the

license agreements wlth Davls, not a bul-k transfer of assets. Petltloner alao

argued that the amount of the saLes prlce alLocated to New York was inaccurate

because the audLtor falled to allow for dlfferences ln amount and vatue of

equlpnent among the nlne locatlons. Petltloner, however, produced no evidence

lndicating what valuatlon for the New York locations was lntended by the

part ies to the sale.
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11. Petltioner alternatively argued that, even lf there waa a bulk eale'

the amount asaessed was excesslve since the amount of a purchaserts llablllty

ls llmLted to the purchase prlce or fatr market value of the aasets sold'

whlchever ls higher and, therefore, petitionerrs llablllty should be linlted to

$27 1777.78. Pet i t loner argued, moreover,  that penal- t ies and lnterest in excesa

of the statutory mlnimum shoul-d be walved because fallure to pay the Caxe8 wag

due to reasonabl-e cause and not wlllful neglect. Petltlonerta testlmony

indlcated that when lt was dlscovered that Davis was falll.ng behl.nd Ln Lts

sales tax palmentsl petltioner began naklng the payments dlrectly to the

Department of Taxation and Flnance to lnsure that all taxes were pald.

CONCLUSIONS OF LAW

A. That sect lon 114f(c) of  the Tax Law provides, ln pert inent part ,  that:

'rWhenever a person requlred to collect tax shalL uake a sale,
transfer, or asslgnment ln bul-k of any part or the whol-e of his
business assets, otherwlse than ln the ordLnary course of buelnees'
the purchaser, transferee or assignee shaL1 at least ten days before
taklng possession of the subJect of sald sale.. .not l fy the tax
coumisslon by reglstered nail of the proposed sale.

* * *

For failure to conply with the provlsions of this subdlvielon,
the purchaser...shall- be personalLy J-lable for the paynrent to the
state of any such taxes.. .determlned to be due to t ,he state from the
se1 ler .  .  .  t t .

B. That, wlth respect to the downtown Syracuse store, there wae clearly a

bulk transfer of assets. The orlgl.nal lease agreement and the testimony

presented by petitioner itself indlcate that Davls, not petitloner, supplled

all the fixtures, equLpment and appllances for the Syracuse store. Moreover'

lt seems hlghl-y unllkely that Davls never added a slngle plece of equlpment to

the restaurant durlng the 28 years it operated at the Syracuse location. Tltle

to the equlpment remalned with Davls untll petitloner took poseeeaion pureuant
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to the purchase and sale agreement. In vlew of the fact that the purchase and

sale agreement falled to allocate a speeiflc amount to the equlpment located Ln

New York, the auditor rf,as justifled ln utlllzing the formula discussed ln

Flading of Fact rr8" ln order to determine the New York allocation for saleg tax

purposes. There was, therefore, a bulk eale of the assete of the Syracuse

store at a sales pr ice of $13,888.89 subJect to tax ln the amount of.  $972.22.

Sl-nce petltioner faLled to comply with the notlfLcatlon requlrenents

of sect lon 1141(c),  t t  ls l lable for the sales and use tax determlned to be due

from Davis, as well as the $972.22 tax due on the sale of the aaaeta of the

Syracuse store.

C. That, wlth respect to the DeWltt store, sLnce all flxtures and equlpment

had been supplied by petitioner and petlt,loner retaj.ned tltl-e to said egulpment

up t,o the date of the sale, there was no transfer of tanglble personaL property

of DavLs to petltloner. Slnce there was no transfer of tanglble pereonal

property,  the $972.22 t .ax assessed on the $13,888.89 saLes pr lce al- locable to

the DeWltt etore is hereby cancelled.

D. That sectLon 1141(c) of the Tax Law further provides that the purchaserrs

llablllty for failure to comply with the provlsions of the statute wl1I be

lintted to "an amount not ln excess of the purchase prlce or fair narket value

of the business asseta sold.. .whLchever ls higher. . . rr .  Slnce both of the New

York stores, of the total of nine stores lnvolved Ln the purchase and sale

transactl-on, contained business assets whlch were transferred, petttionerrg

Llabt1tty for tax for which Davis ls lLable ls limlted to the sales prlce of

the New York stores whl.ch was two-ninths of the total sales prlce of $125,000.00

or $27,777.78 as establ ished by the Audit  DlvLslon.
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E. That petltlonerrs failure to flle a return or pay over the tax was due

to reasonable cause and not to wlllful negJ-ect and penaltles and Lnterest in

excess of the st,atutory nlnLmum are hereby waived.

F. That the pet i t lon of Al l ier l  Stores Corp. dlbla Dey Brothers Co. ls

granted to the extenc indlcated in Concluslons of taw |tCrr, rrDrr and'rEtr above;

that the Audlt Divlsion ls hereby directed to nodlfy the Notlce of Determlnation

and Demand for Payment of Sales and Uee Taxee Due issued Septenbet 20, 1979

accordlngly; and that, except as so granted, the petltLon is ln alL other

respects denled.

DATED: Albany, New York

MAR O 9 1984
STATE TAX COMMISSION
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