
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 7984

All ied Maintenance Corp.
Two Pennsylvania PLaza
New York, NY 10121

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1138 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted only under
Article 78 of the Civil Practice Law and Rules, and must be cormenced in the
Suprene Court of the Stat.e of New York, Atbany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building i/9, State Campus
Albany, New York t2227
Phone l/ (518) 457-2070

Very truly yours,

STATE TAX CO}I}flSSION

Petit ioner' s Representative
Allen Greenberg
Graubard, Moskovitz, McGoldrick, Dannett & Horowitz
345 Park Avenue
New York, NY 10154

AND
Emanuel Dannett
Hancock, Estabrook, Ryan, Shove & Hust
One MONY Plaza
Syracuse, NY 73202279I
Taxing Bureaur s Representative
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All ied Maintenance Corp.

STATE OF NEW YORK

STATE TAX COMMISSION

AI'tr'IDAVIT OF I'TAIIING
for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Period 12/ 1 / 7 4-t l  I  3a 178.

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, I98h, he served the within notice of Decision by
cert i f ied mail upon All ied Maintenance Corp., the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

All ied Maintenance Corp.
Two Pennsylvania PLaza
New York, NY 10121

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said !{rapper is the last known address
of the petit ioner.

Sworn to before me this
29th day of February, L984.

nister oa
pursuant Law section 774
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

All ied Maintenance Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 12/  t l  7  4-11/  30178.

AITIDAVIT OF I{AIf,INC

State of New York ]
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
certified mail upon Allen Greenberg, the representative of the petitioner in
the within proceeding, by enclosing a true iopy thereof in a seiurely sealed
postpaid wrapper addressed as fol lows:

Allen Greenberg
Graubard, Moskovitz, llcGoldrick, Dannett & Horowitz
345 Park Avenue
New York, NY 10154

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, L984.

pursuant



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition
of

All ied Maintenance Corp.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  L2 /  1 /7  4 - IL /  30  /78 .

AI'FIDAVIT OF I{AIIING

State of New York ]
ss - :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29th day of February, L984, he served the within notice of Decision by
certified mail upon Emanuel Dannett, the representative of the petitioner in
the within proceeding, by enclosing a true iopy thereof in a seiurely sealed
postpaid wrapper addressed as fol lows:

Emanuel Dannett
Hancock, Estabrook, Ryan, Shove & Hust
One MONY Plaza
Syracuse, NY L32022791

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said t{rapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
29th day of February, 1984.

ter oa
pursuant sect ion 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ALLIED MAINTENAT.ICE CORPORATION DECISION

for Revlsion of a Determlnation or for Refund
of Sales and Use Taxes under ArticLes 28 and 29 :
of the Tax Law for the Perlod December 1, L974
through November 30, 1978. :

Petitioner, Al-lied Maintenance Corporatl-on, Two Pennsylvania Pl-aza, New

York, New York 10121, flled a petltion for revlslon of a deternlnatlon or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

perlod Decenber 1, 1974 through November 30, L978 (FiLe No. 36359).

A fornal hearing was heLd before Arthur Brayr llearlng Offlcer, at the

offlces of the State Tax Commlselon, Two !{orl-d Trade Center, New York' New

York, on Apri l  27, 1983 at L0:00 A.M. wlth al l  br lefs to be submLtted by

August 15, 1983. Pet i t ioners appeared by Graubard, Moskovltz '  McGoldr lck'

Dannett & Horowltz (Allen Greenberg, Esq. and Emanuel Dannett, Esq., of couneel).

The Audlt Dlvlsion appeared by John P, Dugan, Esq. (Alexander l{eLss, Eeq., of

counsel) .

ISSUES

I. Whether petltloner Ls barred by the doctrlne of collateral estoppel

frour lltlgating the lssue of whether sales tax ls due upon the recelpts from

the servlces provlded by its enployees classifled as flrst and second operators.

I I .  Whether the recel.pts for the services provlded by pet l tLonerte f l rst

and second operators are subJect to Nen York sales tax.
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FINDINGS OF FACT

1. On November 20, 1981, the AudLt Dl.vLslon lssued to petitloner' Allled

Maint,enance CorporatLon (rrAllled"), two notlces of det,erminatl.on and denand for

payoent of sales and use taxes due. One Notice was for the perlod December It

1974 through May 31, 1978. Thls Not lce asseesed a tax due of $383'043.62'  plus

interest,  of  $1551424.67, for a total  anount due of $5381468.29. The renalnlng

Notice was for the period June 1, 1978 through November 30, 1978 and assessed a

tax due of $83,473.93, p]-us lnterest of  $22,918.84, for a total  amount due of

$ 1 0 6 , 3 9 2 . 7 7 .

2. The assessments were based upon the Audlt Divlelonrs concluslon that

the receipts from the servLces provided to certal-n customera of petitloner were

subJect to New York salea tax. At the hearlng, petltioner wlthdrew lts obJectlon

to all portions of the assessment except with respect to tlro customers -

Rochdale Village, Inc. (rtRochdal-e") and Riverbay Corporation ("Rlverbay").

Wlth respect to Rochdal-e, petltioner is challenglng sales tax aaserted due of

$87,382.00. With respect ' to Riverbayr pet l . t loner is chal-J.enging sales tax

asserted due of $91,018.00. After the hearlng, the Audlt  Dlvls lon wlthdrew

that portion of the assessment pertalning to aervlces provtded by petitloner to

New York TeJ-ephone Company.

3. ALlied ts a corporatlon whlch contracts to provide servlces to lts

cllents. The type of services provided by Allled lncluded mechanLcal, Janitorlal

and avlation services, sky eapplng and loading alrcraft.

4. On Aprll 24, L975, Allled eatered into a contract with Rlverbay to

provide services in the utlltty plant facllity and certain resldentlal- bulldlngs

in "Co-Op Cltyrr for a perlod of two years. The contract provided that Allled

would provlde lts own staff and that Lt would "...have the full responslbll-lty
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for performing all the operationr malntenance, repairs and lnspection services

assocLated with the Co-0p City Utllity Plant mechanlcal, electrLcal' underground

and utllity syst,ems.rr Other systems which Allted took responsl.blllty for

servicing lncluded the fuel-lng system, coolJ-ng t,owers, Pump rooms and substations.

The contract executed on April 25, 1975 was extended by a subseguent agreement

and remalned ln effect throughout the perlods in lssue.

5. Al l led executed a contract,  ef fect ive August L7, L975, with RochdaLe to

provlde mechanical services ln the utlLlty plant faclllty ln Rochdale Vlllage.

The cont,ract provided that All-ied would have.. .

I 'the ful1 responslblJ-ity for perforurlng al-l the operation, malnten-
ance, repalrsr and lnspectlon servlces at the RochdaLe Village Power
Statlon which are assoclated wlth total. energy productlon for the
Rochdale Vlllage resldentlal complex. The systems and equlpment to
be serviced shall lncl,ude the applicable mechanlcal, electrlcaL' and
utiLity systems at the Power Statlon, underground distrtbutlon
systems, coollng towers, fuellng system, and punp and transformer
rooms located ln the tlrenty (20) resldential bulldings."

The contract entered into with Rochdale was extended by subsequent

agreements and remained ln effect throughout the periods ln lgsue.

6. In accordance wlth the foregolng contracts, AJ-l-ted performed preventlve

maintenance, operatlonaL malntenance and repalr services for both Rochdale and

Rlverbay.

7. Co-Op Clty and Rochdale Village were both substantial aPartment

complexes. Co-Op City conslsted of approxinately trilenty-two bulldlngs, of

which about tlrenty bulldlngs were twenty-two stories hlgh. Rochdale Vlllage

had twenty residential bulldLngs.

8. In order to provlde heat and alr conditlonlng to the apartments, Co-Op

City and Rochdale Vlllage contained substantlal utll ity plants. the utllity

pl-ant for Co-Op Clty was approximateLy the size of a cLty block and housed such

machines as a 6r250-ton chilLer and a hlgh pressure boller that nas three to
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four stories high. Rochdale Vlllage had equipment sLmilar to Co-Op Cltyr

although about hal-f the sfze. However, Rochdale Village had a polter plant

whlle Co-Op Clty did not. Each apartment complex had air condLtloning equipment,

heating equipment, a turblne, p1-umbers, boiLers, motors' chillers and comPressora.

Mosc of the equlpment could not be removed fron elther plant wlthout destructlon

of the buildlng in whlch Lt was located.

9. In order to operate the porrer pJ-ant at Rochdale VllJ-age and Co-Op

Clty, ALLied enployed the services of a number of hlghly-skilled indlvlduals.

Anong others, Allied enpl-oyed weLders, electricians, engineers, controL techni-

cians, carpenters, steam f i t ters and plumbers.

10. At the hearing, Al-lled acknowledged that sales tax was due on the

revenue arlslng from the servlces mentioned ln Flndtng of Fact "6tt.

11. In additlon to the enployees mentioned ln FLndlng of Fact rr9rr, Allled

employed the services of individuals classified as first opetators and second

operators.

L2. At the time an indLvldual would be hired as a secood operator, he

woul-d be unskiLled. Upon being hfred, a second operator would take part ln a

sixty-day trainlng program. Thls tralning would lnclude lnstructlon relatlng

to the varlous types of equipment Ln a physlcal p1-ant, the functlon of the

equlpment, and how to malntain the equipment. Second operators would also be

tralned to read and understand the gauges on the equipment.

13. It was the job of the second operator to mop the fl-oor of the engLne

room and control room and to "wipe downt' panels. They would occaslonally

assLst flrst operators wlth cleanlng condenser tubes. Thls required openlng up

the condenser. Second operators would also cLean the fueL putrtp. Thls would
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entail removing a nozzLe or strainer and placlng lt ln cleanlng fluid. Second

operators would aLso clean the armature and wlndlng using a vacuum cleaaer.

14. First operators would start and stop equlpnent and adJuet the teuPerature

of the equipment under the dlrectlon of the engineer ln charge of the watch.

I{lth regard to the stat,lonary engine, the flrst operator would perlodlcally

'rpull a burner". Thls would lnvolve cleanlng or replaclng a nozzle on a

predetermined schedule. Thls activity would be aupervised by an engineer.

First operators were also requlred to maLntaln logs that recorded preesuret

temperature, and starting and stopplng tines of the equlpment. Thls data wae

tecorded every four hours and given to the engineer to review.

15. First and second operators had the slnllar Job speciflcations, although

second operators had more cleanlng responslblLitlee. Tf a vacancy arose in a

flrst operator position, a second operator could advance to the posltlon of

f i rst  operator.

16. Neither second nor flrst operators were Ll.censed englneers. They were

not permltted to perform thelr servlces unless an englneer was available at the

pJ-ant. Operators dld not repalr or replace englne parts' dlsmantle motors, or

bverhaul transformers or eLectrical conductors.
* 

17. All-led sent \ileekLy and monthly b11Ls to RLverbay and Rochdale. The

weekl-y b111-s contaLned a schedule showlng the nrrmber of hours worked by each

category of enployee durlng the precedlng week.

18. The Audit Divlslon argued at the hearlng that petltioner was precluded

fron LitLgatlng the Lssue of whether eales tax nas due upon the recelpts from

the servlces provlded by petltlonerfs flrst and second operators. In July'

1979, the New York State Suprene Court, Appellate Dlvtslon' thlrtl Department,

decLded the case of llatter of Allled New York Se@ (83
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A.D.2d 727). The Court held thereln that sales tax lras required to be collected

on the receipts from the services provided by a who1Ly-owned subsldlary of

petltloner arising from the buil-dlng cleanlng, janitorial and egulpnent malntenance

servlces for several department stores in New York City.

CONCLUSIONS OF LAhI

A. That coLl-ateral estoppel is a doctrine which seeks to prevent the

relitigation of an issue between the same partLes or those ln prlvity (5

Welnstein-Korn-MLl-Ler,  N.Y. Clv.  Prac. ! [501I,23).  In order to apply colLateral

estoppel, it is necessary to concl-ude that the lssue currently ln questl.on was

dlsposed of prevlously and that the party sought to be bound had a falr opportu-

nlty to have the lssue resolved in Lts favor and was unsucceasful (see Slegel'

New York  Prac t ice ,  $457,  p .  605) .

B. That col lateraL estoppel Ls an aff l rnat lve defense [CPLR 53018(b) ] .

The burden of proving the appllcablllty of the doctrlne of collateral estoppel

ls on the party ral .sLng l t  (CPLR $301S(b);  Slegel,  New York Pract ice 5223'

p. 268). In vlew of the fact that the servlces referred to in llatter of Al1ted

New York Services, Inc. v. Tul-l-y (83 A.D.2d 727) lrere provlded to department

stores, while the services at issue hereln were rendered to apartment complexes,

the Department has falled to sustain lts burden of proof of eetabllshlng that

the prlnclple of col-1-ateral- estoppel precludes petltloner from ralslng the lssue

presented hereln.

C. That dur lng the perl .od in lssue, Tax Law S1105(c)(5) provlded that a

sal-es tax was due upon:

"(c) The recelpts fron every sal-e, except for resaLe, of the
foLLowing services:

* * *
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(5) Maintainlngr servlcing or repairing real property' Property
or land, as such terms are defLned ln the real property tax law,
whether the servlces are perforned ln or outslde of a bulldlng, as
dJ-stingulshed from adillng to or lmproving such real- property, property
or land, by a eapital lmprovement, but excludlng services rendered by
an lndividual- who is not in a regular trade or businees offering his
servlces to the publlc, and excluding lnterlor cleanlng and ualntenance
servlces perforned on a reguLar contractual basls for a tern of not
l-ess than thirty days, other than wl.ndow cleaning, rodent and pest
control and trash removal from buiLdlngs.

Wagesr salaries and other compensation pald by an employer
to an employee for performlng as a.n employee the servlces deecrlbed
in paragraphs (l) through (5) of thl.s subdlvislon (c) are not recelpts
subject to the taxes inposed under such subdivlslon.rl

D. That the servlces provided by flrst and second operators, noted in

Findings of Fact "13tt through t'15t', nere of a specLaLLzed, and skllled nature

whlch were made possible by the technlcal tralnlng they recelved. Accordlngly,

these services went far beyond the ordLnary mal.ntenance services contemplated

by the exemptlon provlded for by Ta:< Law S1105(c) (5) (see

Corp .  v .  S ta te  Tax  Con 'm. ,  50  N.Y.zd  438,  444) .  There fore ,

Matter of llelst

the recelpts for the

services provlded by petitioner's first and second operators are subJect to

New York sales tax.

E. That the petitlon of Allled Malntenance Corporatlon ls denled.

DATED: Albany, New York STATE TAX COMMISSION

FEB 2 e 1984
PRESIDENT
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