
STATE OF NEI'V YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

December 31, f984

Acres Storage Co., Inc.
1776 2nd Ave,
New York, l{Y 10028

Gentlemen:

Please tahe notice of the Decleion of the State Tax Comiggion eoclosed
hcrewith.

You have now exhausted your right of revien et the adniaistrative level.
Pureuant to section(B) 1138 of the Tar Law, a proceeding in court to revicw ao
adverse deciston by Lhe State Tax Comissioo nay be iostituted only uuder
Article 78 of the Civil Practice Lgw and Rul,es, and oust be comenced ln thc
Suprene Coutt of the Statc of l{ew York, Al.bany County, within 4 nonthe fron thc
date of this notice.

Inquiries conccroinS the coq[rutatioa of, tax due or refund allowed in accordanca
with Lhis decieiou nay be addreesed to:

l{YS Dept. Taxation aod Finance
Law Bureau - f,itigatlon Unit
Buildiug #9, State Cargus
Albanyn ilew York 12227
Phone # (518) 457-2070

Very truly your;,

STATB TAX COMfiSSION

cc: Petitfonerts Representative
Steven M. Coren
485 Uadieon Ave.
ilew York, Nf 10022
Taxing Burcauf s Representative
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$TATE OF NEW YORK

sTAlT TN( ColtlfissroN

In the Matter of the Petition
o f

Acres  Storage Co. ,  Inc .

for Redeternination of a Deficiency or Revision
of a Detefirination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period r2l 1178-5 / 3r / 80.

AIFIDAVIT OF }'AIIING

State of New York :
s s .  :

County of A1bany :

David Parchuck' being duly sworn, deposes and says that he is an euployee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of Decenber, L984, he served the within notice of Decision by
cert i f ied nai l  upon Acres Storage co.,  Inc.,  the pet i t i -oner in the within
proceedinS, bY encl-osing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Acres  Storage Co. ,  fnc .
1776 2nd Ave.
New Yorlt, l{Y f0028

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post offiCe under the excl-usive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last kaown address
of the pet i t ioner.

Sworn to before ne this
31$t day of December, 1984.

Authori administer oaths
Tax Law sect ion 174



STATE OF NEW YORK

STATE T$( COlofiSSroN

In the Matter of the Petition
o f

Acres  Storage Co. ,  fnc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  1 .2 /  L /78-5  /  3 t /  80 .

AFFIDAVIT OT }TAIf,ING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within notice of Decision by
certified mail upon Steven M. Coren, the representative of the petitioner in
the withln proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Steven M. Coren
485 Madison Ave.
l,lew York, l{Y 10022

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office rtnder the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth oa said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before ure this
31st  day of  December,  1984.

adninister oaths
Tax Law sect ion 174



STATE OF.}TEId YORK

STATE TN( COMMISSION

In the Matter of the Petition

o f

ACRES STORAGE CO., rNC.

for Revision of a Determination or for Refund
of Sales and Use Taxes uader Articles 28 and
29 of the Tax f,aw for the Period December l,
1978 through May 31, 1980.

DECISION

Peti t ioner,  Acres storage co.,  rnc.,  1776 second Avenue, l {ew York, New

York 10028r fiLed a petition for revision of a determination or for refund of

sales and use taxes under Articles 28 and 29 of the Tax Law for the period

Decenber tr ,  1978 through May 31, lg80 (Fi le No. 3854g).

A fonnal hearing was held before Doris $teinhardt, Hearing Officer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New

York, on August 7, 1984 at 1:15 P.M. Pet i t ioner appeared by steven M. coren,

P.C. The Audit  Divis ion appeared by John P. Dugan, Esq. ( tawrence A. Newman,

E s q . ,  o f  c o u n s e l ) .

ISSIJES

r. Irlhether petitioner may properly be heLd liablen as the purchaser

of business assets of a service stat ion, for sales tax al- leged to be

the previous operators.

II. Whether penalties assessed against petitioner, as the purchaser i.n

bulk, for the seIler's failure to timely pay the correct amount of tax due

should be abated.

in

duebulk

from
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FINDINGS OF FACT

1. 0n March 20, L982, the Audit Divlsion issued to petitioner, Acres

Storage Co., Inc. ("Acres"), I Notice of Determination and Demand for Paynent

of Sales and Use Taxes Due, assessing sales and use taxes under Articl-es 28 and

29 of the Tax Law for the period Decenber l, 1978 through May 31, 1980 in the

amount of $83,086.08, plus penalty of $20r77L.52 and interest of  $24,593.95,

for a total  of  $1281451.55. The Notice stated, among other thir igs, that the

taxea were "deternlned to be due fron Cal-ga SVC Center, Inc. and representa

(sic) your 1iabi1lty as purchaser in accordance wlth Section ff4f(c) of the

Sales Tax Lalr. "

2. For many years, Mr. Shepard Levine and Mr. StanJ-ey Nordheiner have

engaged in various buslness ventures, usual-J-y as partners. (Messrs. Levlne and

Nordheiner, together with Lillian Wall-ace, own all the outstanding shares of

Acres.) Their prlncipal business activity is the short- and J-ong-tern leasing

of automobiles through entities such as Holiday Drive Ur-Self, Inc. and Hol-Lday

Auto Lease, Ltd.

3. Sometlue prlor to December, L979, the partoership of Shepard Levine

and Stanley H. Nordheiner ("the partnershlp") soJ-d a garage faciJ-ity at whLch

the leased autos had been serviced. and fueLed. In the course of seeking

another garage in the same general- vicinity, Mr. Nordheiner met one Adan

Calderone, who lrith his brother Oscar Cal-derone, was operating a Gul-f OiL

Corporation ("Gulf") service station at L776 Second Avenue, New York, New York,

under the nane Calga Servlce Center ("Calga").

4. The partnership commenced negotiations with the Calderones to the end

that it would operate the Gulf station to service its leased vehicles. This

change in operators required that the Cal-derones tender thelr Lease of the
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premises back to Gu1f, and that Gulf grant a lease of the premJ.ses to the

partnership.

5. The lease between Gul-f and Adan and Oscar Cal-derone had been executed

on May 1, I97B fox a term of one year and had thereafter been ertended to

Apri l  30, Ig82. The lease provided in part ,  " [S]houl-d Lessee se1l,  assign,

pledge, sublet, or mortgage this lease or sublease in whol-e or ln part, or

attempt to do sor...Lessor nay wLthout notice funmediateJ-y terninate thle lease

and a l l  Lesseers  r igh ts  hereunder . . . " .

6. 0n Decenber 5, 1979, Adan Calderone and Oscar Calderone' Parttrers

doing business as Calga ServLce Center (referred to as the Sel-l-er), entered

into an agreement with Messrs. Nordhelmer and LevLne (referred to as the Buyer)

wherein the partles agreed as foll-ows:

(a) Setl-er agreed to terninate the lease for the Gulf station upon recelpt

of written notice that Buyer had obtained written notification from Gulf that

it would enter Lnto a lease with Buyer;

(b) if the terms required by Buyer under a lease could not be obtained

fron Gu1f, Buyer woul-d not purchase from Se11er the lease and related firtures

and inventory; and

(c) ttre written agreement did not constitute an assignnent of SeLl-er's

l-ease nor was it an action on the part of SelLer which vj.ol-ated any tel:m of the

1ease.

0n the same date, the parties executed a second agreementr pertinent

portions of which are set forth below.

'1. That Buyer agrees to pay to SeLler the sum of SEVENTY FIVE
THOUSA}{D ($751000.00) DOLLARS upon GULF OIL CORP. agreeing to gLve
to Buyer a lease for a Gulf Service Station at the prenises herein
upon the terms and conditions specifled in the Agreement executed
simultaneously between the partLes hereto and upon SeLLer terminating
i.ts lease for said premlses.
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2. Se11er agrees to sel1 to Buyer all of the stock (except gas
and o11) on the premises and al-L the too1s and equipnent whl-ch l-t
owns, al-l- of which wiLL be specified in a BlLl of SaLe to be executed
at the tine of closing, and which is included in the purchase price
agreed upon.

3. The parties agree that at the tLne of closing Buyer shaLL
pay to Sel-l-er the cost of all oil- and gas in lnventory at that time.

4. The Buyer hereln agrees to deposlt with SeLLer's attorneys,
UGELOW, EVAIIS and K0PPELIIAN, as escrow agents the sum of FIVE THOUSAI{D
($51000.00) DOLLARS. Upon notice that Buyer cannot obtal-n a lease
under the terns and conditions specified in the other Agreenent
between the parties, then said deposit shal-l- be returned to Buyer.

* * *

9. Buyer agrees to expeditiousl-y undertake to enter into
negotiations with the Gulf 0i1 CorporatLon for a proposed lease, but
agrees to not enter into a lease until- the terms of thLs agreement
are fuLf i l led."

7. 0n or about January 30, 1980, as part of the procedure for beconing

Gulf deal-ers, Messrs. Nordheimer and Levine each subnitted to Gulf a personal

financial statement, detaiJ-ing their personal assets and liabil-lties and

setting forth thelr proposed purchases fron GuLf of gasoline, o11 and accessoties.

8. (a) 0n Apri]- 4, 1980, Adan and Oscar Cal-derone executed a rilritten

surrender of their lease of the service station premises "along with all- of the

appurtenances attached thereto and bel-onging to Gul-f oiJ- Corporation" to Gul-f.

This written surrender, which was not del-ivered to Gulf but placed in escrow

(see Finding of Fact "8(c)",  lnfra),  provided in reLevant part :

"A1L of said equipment and the statlon ltseLf have been surrendered
to the new l-essees of the station, Stanley H. Nordheiner and Shepard
Levine, who have accepted then in their present condition."

(b) 0n April 4, 1980, Adan and Oscar Calderone and the partnership

executed a bll-1 of saLe for the items of tangible personal property at the

service station premises, which property was enumerated ln a scheduJ-e appended

to the bIll- of sa1e. (The itens sold incJ-uded, e.8. r o11 fil-ters, brake shoes,
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fueL filters, spark pJ-ugs, wiper bLades, air hoses, rotor caps, batteries and

tool stands.) The Bll-l- of Sal,e stated that Adan Calderone and Oscar Cal-derone,

"for and ln consLderation of the sum of $751000.00" paid by Messrs. NordheLner

and Levine, sold, transferred and asslgned "a11 of the equipnent oo the attached

Schedule. Included in $751000.00 is paynent for the surrender of Lease to Gul-f

0i1 Corp." The Bi l l -  of  Sal-e assigned a value of $11000.00 to the i tens of

tangibJ-e personal property transferred.

(c) On April 4, 1980, Adan and Oscar Calderone and Messrs. Nordhelner

and Levine executed a further agreement to provide for the escrow of checks

totalling $751000.00 ("representLng the bal-ance of the purchase price of the

lease to the premJ.ses L776 Second Avenue, New York, New York") and the btlL of

sale and l-etter of surrender of the lease. Thls further agreenent was necessary

because Gulf had not yet presented a lease to Messrs. Nordheiner and Levlne.

(d) It appears that Messrs. Nordheimer and Levine actualLy tendered to

the Cal-derones checks total-1ing $65,000.00. As part of the dealership agreement

with Gu1f, the partnershLp assigned to Gulf a certificate of deposit in the sum

of $101000.00 to secure the payment of any indebtedness arLsLng as a result of

Gul-ffs extension of credit to the partnership. Presunably, Gulf then returned

to the Calderones the sum of $101000.00 previously furnlshed by then to Gul-f

for a slnilar purpose.

9. After consulting wlth thel-r attorney, Messrs. Nordhelmer and Levine

decided to operate the Gul-f station as a corporation rather than as a Partnerehip.

0n ApriJ- 4, 1980, Messrs. Nordheiner and Levine asslgned to Acres, a corporation

then inactive and without assets, all rights accruing to then under their

agreeuents with Adan Calderone and Oscar Cal-derone, in eonsideration of one

dol-l-ar "and other good and vaLuable consideratLon."
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f0. Neither petitioner nor the partnership gave notice to the Tax ConnissLon

of the change in operators of the etation, since they beJ-ieved the change did

not come wlthin the scope of Tax Law sectLon 1141(c).

11. Acres began operating the service statlon 
"or.iit" 

later in AprLl,

f980. At that time, the underground storage tanks contained 91000 gallons of

gasoJ-ine, for which Messrs. Nordheimer and Levine paid sone undisclosed anount

to Gul-f .

L2. Unlike the Calderones who sold gasoline to and perforned repair

services for the publ-ic, Acres serviced only vehicles subject to leases held by

related entities. Approxinately 15 percent of the gasoJ-ine sal-es of Acres was

made to the pubJ-ic; the renaining 85 percent was consuned in the Leased vehicLes.

13. In January, 1981, when a sales tax examiner visited the service

station to perforn an audit of Ca1ga, he discovered that Acres was operating

the station. He requested the contract of sale between Cal-ga and Acres but was

never furnished with a copy. Inasmuch as no records of Cal-ga were available,

the exaniner estimated the sal-es tax due fron Calga for the period Decenber l,

1978 through May 31, 1980 by the nethod described bel-ow.

(a) Conparison of Acresr reported gross sales to Calgats reported

gross sales disclosed that Acres' gross sales exceeded those of Cal-ga by

approxirnately 300 percent. The examiner therefore increased Cal-gats reported

gross  sa l -es  o f  $259,644.00  by  300 percent  to  $1 ,0381576.00 .

(b) The exaniner considered all gross sales to be taxabLe sales and

calcul-ated sales tax due of $831086.08.

(c) tto credit for saLes tax reported and paid was al-lowed because the

exaniner was unable to l-ocate any record of paynent by or collection from
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Calga, The tax pJ-us penalty and interest wa6 asaessed against Cal-ga and

against petitioner.

CoNCLUSIoNS 0F LAI'I

A. That subdivisj-on (c) of section 1141 of the Tax Law provldes that

whenever a person required to collect tax makes a sal-e, transfer or assignmgni

in bulk of any part or the whol-e of his business aasets, other than ln the

ordinary course of business, the purchaeer, transferee or assigaee shall, at

least ten days before taking possession of the asset(s) or paying therefor,

notify the Tax Commissl-on of the proposed sal-e. For failure to conpJ-y wlth the

provisions of such subdivislon, the purchaser, transferee or assignee shall- be

personal-1y J-iabJ-e for paynent to the state of any taxes theretofore or thereafter

deternined to be due to the state fron the seJ-ler, transferor or assignor,

linited to an amount not in excess of the purchase price or faLr narket vaJ-ue

of the asset(s),  whichever is higher.

B. That an examination of the Lease of the premises at L776 Second

Avenue, New York, New York, between Adan and Oscar Cal-derone and Gulf OiL

Corporation, the agreements between the Cal-derones and the partnership of

Shepard Levine and Stanley H. Nordheiner, and the agreement between the partner-

ship and petitioner discloses the esaence of the entLre transaction: petLtioner

received the written surrender of the Calderones' lease with Gulf and varLous

items of tangible personaL property sltuated at the service statlon premisee Ln

exchange for $651000.00 (original-J-y, funds of the partnership). This transactioa

constituted a bulk sale within Tax Law section 1141(c). (See Matter of Long

Isl-and Reliabl-e Corp. v. Tax Comm., 72 A.D.zd 826, whereln for purposes of the

bulk sale provlsion, the Third Department deternLned that the tern "asset"

means an item of value owned, including an intangible.) The fact that the



-8-

surrender of the .lease, rather than the lease itself, was transferred due to

the nonassignability of the l-ease does not dictate a different result.

Petitioner falLed to conply with the requlrements Prescribed by section

1141(c) and is consequentJ-y liable for the sales tax due fron Calga, in an

amount not to exceed the fair market value of the asaets transferred or the

purchase price (whichever is the greater).

C. That petltioner failed to conpl-y with the bul-k sales provision require-

ments (due to misunderstanding the nature of the transaction) but othervrise

acted in good faith; all penalties in exceas of the amouot of interest prescrlbed

by statute are renit ted. (Tax Law sect i-on 1145[a]t l l t f f l  and 20 NYCRR 536.1.)

D. That the petitlon of Acres Storage Co., Inc. is granted to the extent

indicated in Concl-usion "C"; the assessment issued on llarch 20, 1982 is to be

reduced accordingly; and except as so granted, the petition is in al-1 other

respects denied.

DATED: Albany, New York

DEC A 1 1984

STATE TAX COMMISSION
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