
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  31 ,  7984

A & B A l a r m s ,  f n c .
79 River Heights Dr.
Smithtown, NY 11787

Gentlemen:

Please take not ice of the Amended Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Building tf9, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Gerald Kudler
Kudler & Berner
20 Mi l le r  P lace
S y o s s e t ,  N Y  1 1 7 9 1
Taxing Bureau' s Representat ive



STATE OT ITEW YORK

STATE fN( COMMISSION

fn the ilatter of the Petition
o f

A & B A l a r n s ,  f n c .

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  6 /  t /75-5  /  3 r /79 .

?hat deponent further says that the
herein and that the address set forth on
of the pet i t ioner.

AIT'IDAVIT OF MAILING

State of New York :
8 S .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
3lst day of December, 1984, he served the within aotice of Amended Decision by
cert i f ied nail  upon A & B Alarns, fnc., the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

A&BA la rns ,  I nc .
79 River Heights Dr.
Snithtown, NY 11787

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Posta1
Service within the State of New York.

said addressee is the pet i t ioner
said wrapper is the last known address

Sworn to before ne this
3Lst day of December, 1984.

Authorized
pursuant to

q a

Tax Law sect ion 174



STATE OT' NE[.T YORK

STATE TAI( COI{MISSION

In the Hatter of the Petition
of

A&BA la rms ,  I nc .

for Redetermination of a Deficiency or Revision
of a Deternination or Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6 l  I /75-5 /31/79.

AITIDAVIT OF }'AILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Connission, that he is over L8 years of age, and that on the
31st day of December, 1984, he served the within notice of Amended Decision by
certified nail upon Gerald Kudler, the representative of the petitioner in tbe
within proceedinS, bY enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Geral-d Kudler
Kudler & Berner
20 Mil ler Place
Syosset,  NY 11791

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service withia the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said hrrapper is the
last known address of the representative of the petitioner.

Sworn
31s t

before ne this

thor adninister oaths

to
d"y of  December ,  1984.

pursuant to Tax Law section 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitions

of

A & B AI,ARMS. INC.

for Revi.sion of Deterninations or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period June I, 1975
through May 31 ,  1979.

AT'{ENDED
DECISION

Peti t j .oner,  A & B Alarms, Inc.,  79 River Heights Drive, Snithtown, NeId

York 11787, f i led pet i t ions for revislon of deterninat ions or for refund of

sal-es and use taxes under Articles 28 and 29 of the Tax Law for the period

June 1 ,  L975 through May 31 ,  L979 (r i le t to.  31664).

A small- clains hearing was held before Arthur Johnson, Hearing 0fficer, at

the offices of the State Tax Conrmission, Two World Trade Center, New York, New

York, on Februar!  21 1983 at 9:15 A.M., with addit ional evidence to be subnit ted

by }lay 15, 1984. Petitioner appeared by Geral-d Kudler, CPA. The Audit Division

appeared by Paul B. Coburn, Esq. (Pau1 Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether the Audit Divlsion properly disallowed petitioner's reported

nontaxable sales for the period June 1, 1975 through May 31, L979.

FINDINGS OF FACT

1. Pet i t ioner,  A & B Alarns, Inc.,  so1d, instal led, operated and naintained

burglar alarn systems. Petitioner offered both 1ocal and central station alarm

systems. A 1oca1 alarm system is an outside sounding device installed on the

customer's premises. A central station systelo l-s one connected by leased

teJ-ephone lines to a central statj.on where signals are received and nonltored
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by pet i t ioner.  In connect ion with a central  stat i -on system, pet i t ioner charges

a nonthly fee for monitoring this system.

2. 0n February 27, L978, the Audit  Dj-vis ion issued a Not ice of Determina-

tion and Denand for Payrnent of Sales and Use Taxes Due against petitioner

covering the period June 1, 1975 through November 30, 1976 for taxes due of

$ 2 1 6 5 2 . 8 0 ,  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 1 1 1 6 0 . 1 9 ,  f o r  a  t o t a l  o f  $ 3 r 8 I 2 . 9 9 .

0n January 31, 1980, a second not ice was issued for the period December 1, L976

through l lay  31 ,  L979 fo r  taxes  due o f  $5 ,818.19 ,  p lus  in te res t  o f  $831. I7 ,  fo r

a  t o t a l  o f  $ 6 , 6 4 9 . 3 6 .

The foregoing not ices were issued as a result  of  pet i t ioner 's fai lure

to substantiate the nontaxable sales reported on sales tax returns fi1ed. This

information was requested by the Audit Division through correspondence.

3. Pet i t ioner executed a consent extending the period of l imitat ion for

assessment of sales and use taxes for the period at issue, to June 20, 1980.

4. Petitioner timely filed petitions for redetermination of the above

def ic iencies.

5. Following a pre-hearing corrference, the Audit Division examined

certain books and records provided by petitioner. The Audit Division found

that these books and records (deposit  s1ips, custoner ledger sheets, purchase

invoices) were inconplete and inadequate for purposes of verifying nontaxable

sales. It did determine, however, that sales tax was included in the gross

sales reported by petitioner so that the additional taxable sales were overstated.

(the Audit Division accepted the accuraey of gross sales reported in naking the

adjustment for the overstatenent.)  In addit ion, a review of purchase invoices

for the period March 1, 1979 through May 31, 1979 disclosed that sal-es tax was

paid on 29.06 percent of mater ials purchased. Since al l  of  pet i t ionerrs sales
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were held taxabl-e,l th" Audit Division recommended that petitioner be given

credit  for such taxes paid.2 Ba""d on the above audit ,  the Audit  Divis ion

rev ised the  taxes  due as  fo l lows:  Not ice  l /190,727,864 -  $2r138.86  (June 1 ,  1975

through November 30, I97O and Notice / /sgoorz4400c - $5,048.47 (Decenber 1,

7976 through I'iay 31, 1979).

6. Petitioner adnitted that j.t cannot produce the books and records

necessary to substant iate i ts nontaxable sales for the period at issue.

Michael Halpern, president of pet i t ioner corporat ion test i f ied that the business,

at present, operates in substantially the same manner as during the audit

period and requested that it be allowed to subnit records for a current period,

for the Audit Divisionrs evaluation of its method of reporting taxable and

nontaxable sa1es.

Pet i t ioner 's request was granted and pet i t ioner was instructed to

submit records for the period March 1, 1980 through May 31, 1980 by March 31,

1983. Pet i t ioner submitted an analysis of bank deposits for this period

showing taxable sales, nontaxable sales and sales tax collected. Nontaxable

sales amounted to $11r146.35. Exemption cert i f icates which accompanied the

analysis substant iated $5,398.64 or 48 percent of nontaxable sa1es. The

nontaxable sales consisted of installations that resulted in a capital improvement

to real property and sales to nunicipal i t ies.

CONCLUSIONS OF LAW

that

A .

i t

That sect ion 1132(c) of the Tax Law specif ical ly provides, in part ,

sha11 be presumed that all receipts for property or services are

Peti t ioner erroneously col lected tax
a central  stat ion alarm svstem.

Petitioner should have been allowed a
naterials which hrere actuallv resold

on the nonthly eharge for nonitoring

credit for taxes paid only on
or rented to i ts customers.
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subject to tax until the contrary is established, and the burden of proving

that any receipt is not taxable sha1l be upon the person required to collect

tax .

With respect to the remaining 52 percent,  pet i t ioner fai led to overcome

its burden of proof and therefore is 1iab1e pursuant to sect ion 1133(a) of the

Tax Law for the additional taxes determined by the Audit Division.

B. That the pet i t ions of A & B Al-arns, Inc. are granted to the extent

that the additional taxes due sha1l be reduced in accordance with Finding of

Fact "5" and Conclusion of Law "A"; that in all other respects the notices of

determination and demand for payment of sales and use taxes due issued February 27,

Based on the records subnitted

May 31 ,  1980 ( f ind ing  o f  Fac t  "6" ) ,  the

audit  per iod are reduced by 48 percent.

1978 and January 31, 1980, are sustained.

DATED: Albany, New York

DE0 311984

for the period March 1, 1980 through

disallowed nontaxable sales for the

STATE TAX COMMISSION

r:l_-r

_F--. C-rtv
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