
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  31 ,  7984

AAA Sign Company
and Donn Corey, as Off icer
P . 0 .  B o x  6 2
E. Aurora, NY 74052

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 1138 of the Tax law, a proceeding in court  to reviehr an
adverse decision by the State Tax Commission may be inst i tuted onty under
Art ic le 78 of the Civi l  Pract i -ce Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed i-n accordance
with this decisi-on may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2a7o

Very truly yours,

STATE TAX COUMISSION

Peti t ioner '  s Representat ive
Pat r i ck  J .  Baker
Boreanaz, Nemoyer & Baker
736 Br isbane B ldg .
Buffalo, NY 14203
Taxing Bureau's Representat ive



STATE 0F NEI+I YORK

STATE TAX CO}'I{ISSION

In the Matter of the Petition :
o f

AAA Sign Compaoy :
and Donn Corey, as 0fficer

:
for Redetermiaation of a Deficiency or Revision
of a Deterniaation or Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax traw for the period
6/t /7s -  s/3L/80

ATFIDAVIT OT UAITINC

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says tbat he is an employee
of the State Tax Corurission, that. he is over 18 years of age, and that on the
31st day of December, 1984, he served the within aotice of Decision by
certified mail upou AAA Sign Cornpany and Donn Corey, as Officer, the
petitioners in the within proceeding, by enclosiag a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

AAA Sign Company
and Donn Corey, as Officer
P.0 .  Box  62
E. Aurora, ![Y 14052

and by depositinS same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the Uaited Statee Postal
Service within the State of $ew York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said lyrapper is the last known address
of the petitioner.

Sworn to before ne this
3lst  day of December, 1984.

adninister oaths
Tax Law section 1.74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

AAA Sign Company
and Donn Corey, as Off icer

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Sales & Use Tax
under Art ic le 28 & 29 of the Tax law for the
P e r i o d  6 / 7 1 7 5  -  5 / 3 1 / 8 0 .

AFFIDAVIT OF MAILING

Sta te  o f

County of

New York :
s s . :

Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Patr ick J.  Baker,  the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Pat r i ck  J .  Baker
Boreanaz, Nemoyer & Baker
736 Br isbane B ldg .
Buffalo, NY 14203

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a
post  of f ice under the exclus ive care and custody of  the UniLed States Posta l
Serv ice wi th in the State of  New York.

That deponent furLher says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
31s t  day  o f  December ,  1984.

Authori administer oaths
pursuant to Tax Law sect ion 1.74



STATE OF NEW YORK

STAIE TN( COMMISSION

In the Matter of the Peti.tlons

of

, AAA SIGN CO}IPANY
AIID DoNN CoREY, AS oFFICER.

for Revislon of a Determiaation or for
of Sales and Use Taxes uader Articles
of the Tax Law for the Perlod June 1,
Through May 31, 1980.

DECISION

Refuad
28 ard 29
L97 5

Petltj.oners; AAA Sign Conpany and Donn CoreJrr &s offj.cer, C/O Boteanaz,

NeMoyer & Baker,  Esqs. ,  736 Brisbane B1dg.,  Buffalo,  New York 14203, ATTN:

Patr ick J.  Baker,  Esq.,  f i led pet i t lons for revision of a deterninat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

perl-od June 1, 1975 rhrough May 31, 1980 (fi1e tto. 433L4).

A fornal. hearing was held before Dennis M. Galllher, Hearlag Officer' at

the offices of the State Tax Commlsslon, General Donovan State Offlce Buildlng,

125 Mala Street,  Buffalo,  New York, on Apri l  25, 1984 at 9:15 A.M., with aL1

briefs to be subnlt ted by JuJ-y 3, f984. Pet i t loner appeared by Boreanaz'

NeMoyer & Baker,  Esqs. (Patr ick J.  Baker,  Esq.,  of  counsel) .  The Audit  Divis ion

appeared by John P. Dugan, Esq. (Janes DeLl-a Porta, Esq.,  of  counsel) .

ISSUES

I. Whether the nailing of certain notices of deternination to petitioners,

at addresses other than those reflected on the last returas fl1ed by petitioners,

warrants cancellation of the deficiencies assessed by such notlces, notwithstandLng

recelpt of  actual not ice of such def lc iencies by pet i t ioners.

II. Whether, assum'ing cancellation of the deficiencies is aot warranted,

Petltioners ti.nely filed petitlons for a hearing to contest such deficiencies.



1. On December

Corp. , two notj.ces of

taxes due as foLLows:

Notlce Nunber

s81 1207103C
s81 1207104C

. -2-

FINDINGS OF FACT

7, 1981, the Audit  Divis ion issued to

deterrnJnatlon aad demand for payrnent

petitioner AAA Sign

of sales and use

Quarterly Sales Tax
Periods At Issue

5/31 /7s  -  n l3A178
rL /30 /78  -  s /31 /e0

Tax Assessed

$25,  034.  88
35,940.2r

These notices, whleh aLso assessed interest (accrued to date of issuance) aad a

fraud penalty equal to fifty percent of the assessed amount of tar, rePresent

estj.nated assessments the basls for issuance of which is explained, ia relevant

part, by the following statement taken fron the face of the notlces:

"[s] lnce you have aot submitted your records for audlt  as
required by sectlon II42 of the Tax Law, the following taxes have
been determined to be due in accordance with available i,nfornatioa
and in accordance with sectlon 1138 of the Tax Law.".

2. The aforementioaed notices were addressed to "AAA Sign Corp., 53576

Cal i fornj .a Road, 0rchard Park, N.Y. L4L27".

3. 0n December 7,1981, the Audit  Dlvls ion also issued two not ices of

determinat ion and denand, numbered S811207105C and S81I207106C, to pet l t ioner

Donn Coreyr 4s aa officer of MA Sign Corp. These notices assessed Fmounts

(includlng interest aad fraud penalty) and pertalned to sales tar quarterly

perlods identlcal- to those reflected on the aforementioaed notices issued to

AAA Sign Corp. These notices issued to Mr. Corey were al-so estinated assessments,

the issuance of whlch to Mr. Corey was explained, in relevant part, by the

folJ-owlng statement taken fron the face of the notices:

"lyJou are personal-ly liable as offlcer of AAA Sign Corp. under
Sectioas 1131(1) and 1133 of the Tax Law for the following taxes
determlned to be due ia accordance with section 1138(a) of the Tar
Lanr.  " .
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t+. The aforementioned notices issued to Mr. Corey were addressed to "Dorm

Corey, of f icer of AAA Sign Corp.,  65 Countryside Lane, B1dg. #OS ept.  l l7,

0rchard Park, New York L4I27*.

5. Eaeh of the above assessments were roaiLed via certified roail' return

receipt requested, but were returoed by the Postal Service as unclaimed.

6. Petltl-oners, at some poiat thereafter, received actual notice of the

existence of these assessments outstandlng against them, as evidenced by the

fillng of petltioaa on Septenber 8, 1982 to contest sales tax llabi1lty for the

captioned period at lssuel'. Said petj.tj.ons were lai.tial1y rejected as untimely,

having been fLl-ed nore than olnety days after the December 7, 1981 date of the

aotices of deternlnation.

7. The last sales tax retura filed by AAA Sign Co. prlor to the assessnent

against it bore an address of "P.0. Box 62, Easx Aurora, New York 14052". Itre

1980 aad l9B1 New York State Income Tax Returns fl1ed by Doan Corey also bore

an address of "P.0. Box 62, East Aurora, New York 14052".

8. Audit Divislon records introduced ln evidence at the hearing iadicate

that the Audit Divislonrs fraud unit, after aa audj-t, speclfled that assessments

be nalJ.ed to AAA Slgn Co. at the Californla Drlve address gg! .t the P.0. Box

62, East Aurora, New York address. However, the onJ.y asseasmeot mall-ed to AAA

Sign Co. was that whieh was sent to the Califoraia Drive address. There is no

indicati.on in the proof as to the reason the assessment to Donn Corey was

nailed to the Countrysid,e Lane Address

tt 
It is noted that warrants were fl1ed
the taxes assessed for the captloned
office on July 2, 1982, and that the
1982.

against petitioners with resPect to
periods in the Erle County Clerk's
petitions herein are dated Septenber 8,
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9. Pet i t ioner asserts that the Audlt  Divis ion fai led to comply with the

provislons of Tax Law sect lon 1I47(a)( i )  in the nanner by which the assessments

at issue were mailed, and thus such assessments are invalid and should be

cancelled. The Audit Dj.vision maintains that petitioner did recelve actual

not ice of the assessments, which not ice vl t lates the al leged defect in the

manner of mai l ing the def ic iencies. Fina11y, the Audit  Divis i-on does not contest

the t imel iness of the pet i t ion and pet i t ionerts r ight to a hearing on the merl ts

underly ing the def ic iencj-esr i f  i t  ls determined that the nlnety day period

within which to f l le a pet i t ion to contest the def ic iencies dld not coutmence

unt j-1 pet i t ioner received actual not ice of the exlstence of such def lc iencies.

CONCLUSIONS OF LAW

A. That sect ion 1147(a) (1) of  the Tax Law provides as fol lows:

"(a)(1) Any notice authorj-zed or required under the provi-sions
of (Article 28) n.ay be given by nailing the same to the person for
whom it j.s intended in a postpaid envelope addressed to such person
at the address given in the last return filed by hin pursuant to the
provisions of (Art lc le 28) or in any appl icat ion made by him or,  l f
no return has been f l led or appl lcat ion made, then to such address as
may be obtai.nable. A notice of determination sha11 be nailed promptly
by registered or cert i f ied nai l .  The nai l ing of such not ice shal l  be
presumptlve evidence of the receipt of the same by the person to whom
addressed. Any period of t ine which is determined according to the
provisions of (Article 28) by the giving of notice shall coilmence to
run from the date of nai l i .ng of such not ice.rr

B. That it is not disputed by the Audit Division that the instant notj-ces

were mai led other than to the P.O. Box 62, East Aurora, New York address

ref lected on the last return f i led. Therefore, there ar ises no presumption of

pe t i t ioners t  rece lp t  o f  the  Not ices  under  Tax  Law $1147(a) ( i ) .  Accord ing ly '

the ninety day perlod within whlch to request a hearing to contest the assessments

[Tax  Law sec t ion  1138(a) ( i ) ]  d id  no t  coomence to  run  as  o f  the  December  7 ,  i981

date ref lected on the Not ices, and fai lure to f i le pet i t ions within ni .nety days

of such dates does not preclude the r ight to a hearing. t (Matter of  zuggeri te,
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Inc .  v .  S ta te  Tax  Cornmiss ion ,  97  A.D.2d 634; lda t te r  o f  James S.  N isbet ,  e t .  a l .

v.  State Tax Cornmlssion, Mj.sc. 2d _, (Sup. ct . ,  Albany County'  Apri l  9 '

L 9 8 4 ,  W i l 1 i a n s ,  J . ) 1 .

C. That pet i t j .oners, by the f i l lng of pet i t ions, acknowledged that they

received, at some point,  actual not ice of the instant assessments. Al though

the date on which aetual not lce was recelved by pet i t loners i .s not specif ied on

the record, the Audit  Divis ion concedes and does not contest pet i t ionersr r ight

to a hearing on the meri ts of the underly ing assessments. Since, notwithstanding

the addresses used on the not lces, there has been actual receipt of  not ice of

the assessments by pet i t ioners, whlch ls the ul t lmate- aim sought to be accom-

pl ished by sect ion LL47 (a) (1) of  the Tax Law, and l t  is conceded by the Audit

Dlvis ion that pet j . t ions were f i led within nlnety (90) days of such actual

not ice'  l t  fo l lows that cancel lat ion of the def ic iencies is not warranted and

that pet i t ioners are ent l t led to a hearing on the meri ts of the cases as raised

by  the l r  pe t i t ions .  [c f . McPart]- in v.  Comf r .  of  Internal Rev. Serv.,  653 F2d

1185,  (7 th  C i r . ,  1981)  seg a lso  l fa t te r  o f  900 G.C.  A f f i l i a tes ,  Inc . ,  S ta te  Tax

Cornm., August 31, L979, where under sini lar c j-rcumstances the Conmission did

not cancel the assessment but rather granted a hearing on the neri ts. ]

D. Ttlat the petJ.tion of AAA Sign Conpany and Donn Coreyr as officer' is

denied i .nsofar as i t  sought cancel lat ion of the instant assessments based on

lmproper not ice, and the matter is referred back to the Tax Appeals Bureau for

a hearing and for further proceedings not inconsistent herewith.

DATED: Albany, New York

Drc 311984
STATE TAX COI"IMISSION



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

AAA Sign Company
and Donn Corey, as Off icer
P . O .  B o x  6 2
E. Aurora, NY 74052

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax law, a proceeding in court  to reviev/ an
adverse decision by the State Tax Conmission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Pat r i ck  J .  Baker
Boreanaz, Nemoyer & Baker
736 Br isbane B ldg .
Buffalo, NY 14203
Taxing Bureaut s Representat ive



SIATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Petitions

of

AAA SfGN COMPANY
AND DONN CoREY, AS OFFTCER

for Revision of a Determination or for
of Sales and Use Taxes under Articles
of the Tax Law for the Period June 1,
Through May 31, 1980.

DECISION

Refund
28 and 29
L97 s

Petitioners, AAA Sign Conpany and Donn Coreyr as officer, C/O Boreanaz,

NeMoyer & Baker,  Esqs. ,  736 Brisbane B1dg.,  Buffalo,  New York 14203, ATTN:

Patr ick J.  Baker,  Esq.,  f i led pet i t ions for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period June 1, L975 through May 31, l9B0 ( l ' l l -e No. 43314).

A fornal hearing was held before Dennis M. Gal1iher, Hearing Officer, at

the offices of the State Tax Comnission, General Donovan State Office Building,

125 Main  St ree t ,  Bu f fa lo ,  New York ,  on  Apr i l  25 ,  1984 a t  9 :15  A. l -1 . ,  w i th  a l l

br iefs to be subnit ted by July 3, 7984. Pet i t ioner appeared by BorearLaz'

NeMoyer & Baker,  Esqs. (Patr ick J.  Baker,  Esq.,  of  counsel) .  The Audit  Divis ion

appeared by John P. Dugan, Esq. (Janes Del l -a Porta, Esq.,  of  counsel) .

ISSUES

I. Whether the nailing of certain notices of determination to petitioners,

at addresses other than those refl-ected on the last returns filed by petitioners,

warrants cancellation of the deficiencies assessed by such notj-ces, notwi.thstanding

receipt of  actual not ice of such def ic iencies by pet ic ioners.

II. Whether, assuming cancellation of the defl-ciencies is not warranted,

petitioners timely fl1ed petiti.ons for a hearing to contest such defj.ciencies.
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FINDINGS OF FACT

1. 0n December

Corp . ,  two no t ices  o f

taxes due as follows:

Notice Number

sB1  1207103C
s811207104C

7 ,  1981,  the  Aud i t

deternination and

Division issued to

demand for paynent

petitioner AAA Sign

of sales and use

Quarterly Sales Tax
Periods At Issue

s /3r /7s  -  rL /30 /78
r r /30 /78  -  s /3 r /80

Tax Assessed

$25 ,  034 .  BB
35 ,940 .2L

These not ices, which also assessed interest (accrued to date of issuance) and a

fraud penalty egual to fifty percent of the assessed amount of tax, represent

estinated assessments the basis for issuance of which is explained, in relevant

part, by the following statement taken fron the face of the notices:

"Is] ince you have not submitted your records for audit  as
required by section II42 of the Tax Law, the following taxes have
been determined to be due in accordance with available infornation
and in accordance with section 1138 of the Tax Law.".

2. The aforementioned not ices were addressed to "AAA Sign Corp,,  53576

Cal i fornia Road, Orchard Park, N.Y. 14127".

3. On December 7r 1981, the Audit  Divls ion also issued two not ices of

determinat ion and denand, numbered SB11207105C and 5811207106C, to pet i t ioner

Donn Coreyr as an off icer of MA Sign Corp. These not ices assessed amounts

(including interest and fraud penalty) and pertained to sales tax quarterly

periods identical to those reflected on the aforementioned notices issued to

AM Sign Corp. These not ices issued to lv ir .  Corey were also est imated assessments,

the issuance of which to Mr. Corey was explained, in relevant Part, by the

following statement taken from the face of the notices:

"Iy]ou are personal ly l iab1e as off icer of AAA Sign Corp. under
Sect ions 1131(1) and 1133 of the Tax Law for the fol lowing taxes
determined to be due in accordance with sect ion 1138(a) of the Tax
Law. " .
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4. The aforementioned notices issued to Mr. Corey were addressed to "Donn

Corey, of f icer of AAA Sign Corp.,  65 Countryside Lane, Bldg. l l0S tpt.  l l7,

Orchard Park, New York I4I27".

5. Each of the above assessments were nai led via cert i f ied nai l r  return

receipt requested, but $/ere returned by the Postal Service as unclaimed.

6. Petitioners, at soue point thereafter, received actual notice of the

existence of these assessments outstanding agalnst them, as evidenced by the

f i l ing of pet i t ions on September B, 1982 to contest sales tax l iabi l i ty for the

capt ioned period at issuel.  Said pet i t ions were l -ni t ia11y rejected as unt imely,

having been filed more than ninety days after the December 7, 198L date of the

not ices of deterninat lon.

7. The last sales tax return filed by AAA Sign Co. prior to the assessment

against i t  bore an address of "P.0. Box 62, East Aurora, New York 14052". The

1980 and 19Bl New York State Incone Tax Returns filed by Donn Corey also bore

an address  o f  "P .0 .  Box  62 ,  Eas t  Aurora ,  New York  14052" .

8. Audit Division records introduced ln evitience at the hearing indicate

that the Audit Division's fraud unit, after an audit, specified that assessments

be naj.led to AAA Sign Co. at the California Drive address g| 
"t 

the P.O. Box

62, East Aurora, New York address. However, the only assessment nailed to AAA

Sign Co. was that which was sent to the California Drive address. There is no

indication in the proof as to the reason the assessment to Donn Corey was

mailed to the Countryside Lane Address.

t 
It is rroted that warrants were filed
the taxes assessed for the captioned
office on July 2, L982, and that the
1982.

against pet i t ioners with respect to
periods in the Erie County CJ-erk's
petitions herein are dated Septernber B,
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9.  Pet i t ioner  asser ts  that  the Audi t  Div is ion fa i led to comply wi th the

provis ions of  Tax Law sect ion LL47 (a)  (1)  in  the manner by which the assessments

at  issue were mai led,  and thus such assessments are inval id  and should be

cancel led.  The Audi t  Div is ion mainta ins that  pet i t ioner  d id receive actual

not ice of  the assessments,  which not ice v i t ia tes the a l leged defect  j .n  the

manner of mail ing the deficiencies. Finally, the Audit Division does not contest

the t imel iness of  the pet i t ion and pet i t ionerrs r ight  to  a hear ing on the mer i ts

under ly ing the def ic iencies,  i f  i t  is  determined that  the n inety day per iod

wi th in which to f i le  a pet i t ion to contest  the def ic iencies d id not  conmence

unt i l  pet i t ioner  received actual  not ice of  the ex is tence of  such def ic i -encies.

CONCLUSIONS OF LAId

A . That  sec t ion  1147(a)  (1 )  o f  the  Tax  Law prov ides  as  fo l lows:

" (a ) (1 )  Any  no t i ce  au tho r i zed  o r  requ i . r ed  unde r  t he  p rov i s i ons
of  (Ar t ic le  28)  nay be g iven by mai l ing the same co the person for
whom i t  is  in tended in a postpaid envelope addressed to such person

at  the address g iven in the last  return f j . led by h im pursuant  to the
provis ions of  (Ar t ic le  28)  or  in  any appl icat ion made by h im or ,  i f

no return has been f i led or  appl icat ion made,  then to such address as

may be obta inable.  A not ice of  determinat ion shal l  be nai led pronpt ly

by regis tered or  cer t i f ied nai l .  The mai l ing of  such not ice shal l  be
presunpt ive ev idence of  the receipt  of  the same by the person to whom
addressed.  Any per iod of  t ime which is  determined according to the
provi .s ions of  (Ar t ic le  28)  by the g iv ing of  not ice shal1 commence to
run f rom the date of  mai l ing of  such not ice.r r

B.  That  i t  is  not  d isputed by the Audi t  Div is ion that  the instant  not ices

were mai led other  than to the P.O. Box 62,  East  Aurora,  New York address

ref lected on the last  return f i led.  Therefore,  there ar ises no presumpt ion of

pe t i t i one rs f  r ece ip t  o f  t he  No t i ces  unde r  Tax  Law $ i147 (a ) ( i ) .  Acco rd ing l y ,

the n inety day per iod wi th in which to request  a hear ing to contest  the assessments

[Tax  Law sec t i on  1138 (a ) (1 ) ]  d i d  no t  conmence  to  run  as  o f  t he  December  7 ,  1981

date ref lected on the Not ices,  and fa i lure to f i le  pet i t ions wi th in n i -nety days

of  such dates does not  prec lude the r ight  to  a hear ing.  t ( l t " t t . t  " f  
zugg"t i t " '
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Inc. v.  State Tax Conmission, 97 A .  D .  2 d

2 d _

634; Mat te r  o f  James  S .  N i sbe t ,  e t .  a1 .

v.  State Tax Commission, Misc ,  (Sup .  C t . ,  A lbany  Coun ty r  APr i l  91

1984,  l i i l l i aurs '  J . )  l .

C. That pet i t ioners, by the f i l ing of pet i t ions, acknowledged that they

received, at some point,  actual not ice of the instant assessments. Al though

the date on which actual not ice was received by pet i t ioners is not specif ied on

the record, the Audit  Divis ion concedes and does not contest pet i t ionersr r ight

to a hearing on the meri ts of the underly ing assessments. Since, notwithstanding

the addresses used on the not ices, there has been actual receipt of  not ice of

the assessments by pet i t ioners,  which is  the u l t imate a im sought  to be accom-

pl ished by sect ion LI47 (a)  (1)  of  the Tax Law, and i t  is  conceded by the Audi t

Div is ion that  pet i t ions were f i led wi th in n inety (90)  days of  such actual

not ice,  i t  fo l lows that  cancel la t ion of  the def ic iencies is  not  warranted and

that  pet i t ioners are ent i t led to a hear ing on the mer i ts  of  the cases as ra j -sed

by  the i r  pe t i t i ons .  [ c f , McPart l i .n  v .  Comf r .  o f  In ternal  Rev.  Serv.  '  653 F2d

1 1 8 5 ,  ( 7 t h  C i r . ,  1 9 B l )  s e e  a l s o  M a t t e r  o f  9 0 0  G . C .  A f f i l i a t e s ,  I n c . ,  S t a t e  T a x

Comm.,  August  31,  L979,  where under s imi lar  c i rcumstances the Corrmiss ion d id

not  cancel  the assessment  but  rather  granted a hear ing on the mer i ts . ]

D.  That  the pet i t ion of  AAA Sign Company and Donn Coreyt  as of f icer '  is

denied insofar  as i t  sought  cancel la t ion of  the instant  assessmenLs based on

improper not . ice,  and the mat ter  is  referred back to the Tax Appeals Bureau for

a hear ing and for  fur ther  proceedings not  inconsistent  herewi th.

DATED: Albany, New York STATE TAX COMMISSION

Drc 3 f i9B4
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