
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 15, 1983

June Zuhlsdorf
d/b/a Jtrne's General Store
DeGrasse - Russell  Rd.
DeGrasse, NY 13629

Dear l{s . Zuhlsdorf :

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right. of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and nust be co'nnrenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

l{YS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /f9 State Campus
Albanyn New York 72227
Phone lI (518) 457;2070

Very truly yours,

STATE TN( CO}II{ISSION

cc: Petitioaer's Representative
Wil l iam P. Christy
1204 James St.
Syracuse, NY 13203
Taxing Bureaut s Representative



STATE 0F ltlEtrt YORK

STATE TAX CO}'}'ISSION

In the Matter of the Petition
o f

June Zuhlsdorf
d/b/a June's General  Store

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for  the  Per iod  6 /U77-2 /29 /80 .

ATTIDAVIT OF }1AIf,IT{G

State of New York
Couaty of Albany

Conoie Hagelund, being duly sworn, deposes and says that she is an
eurployee of the Department of Taxation and Fiuance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notice of Decision by
certified mail upon Juae Zuhlsdorfrd/b/a Juners General Store the petitioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

June Zublsdorf
d/b/a June's General Store
DeGrasse - Russel l  Rd.
DeGrasse, li lY 13629

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuitody of
the united states Postal service within the state of New York.

That deponent further says
herein and that the address set
of the petitioner.

Sworn to before me this
15th day of July,  1983.

AUTTIONIZED IO ADIIINISTEN
0ATHS PIJRSUANI f0 TAX LAt
SECTION 174

that the said addressee is the petitioner
forth on said rrrapper is the last known address



STATE OF NEW YORK

STAIE TAX COI{MISSION

In the llatter of the Petition
o f

June Zuhlsdorf
d/b/a Juners General Store

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
fo f  the  Per iod  6 /1 /77-2 /29 /80 .

AIT'IDAVIT OT HAIf,ING

State of New York
County of Albany

Coonie Hagelund, being duly sworn, deposes and says that she ie au
employee of the Departnent of Taxation and Finance, over 18 years of age, and
that on the 15th day of July, 1983, she served the within notice of Decision by
certified mail upon Willian P. Christy the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

hrill iam P. Christy
1204 Janes St.
Syracuse, NY 13203

and by depositing same enclosed in a postpaid properly addressed wrapper i.n a
(post office or official depository) under the exclusive care and custody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein aad that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
15th day of July,  1983.

AUTHORIZSD TO ADTINITilR
g4T{s PmSUANI ro Ttr trf,
sEcllolt t ?4



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JUNE ZUHLSDORF
dIbIa JI]NEIS GENERAL STORE

for Revision of a Determlnation or for
of Sal-es and Use Taxes under Articles
29 of the Tax Law for the Period June
through February 29, 1980.

DECISION

Refund
28 and
1,  1977

Peti t loner,  June Zuhlsdorf ,  d/bla Junefs General  Store, DeGrasse-Russel l

Road, DeGrasse, New York 13629, f iLed a pet l t lon for revislon of a determinat lon

or for refund of sales and use taxes under ArticLes 28 and 29 of the Tax Law

for the period June 1, L977 through February 29, 1980 (Ff le No. 31685).

A snall clalms hearing was held before Arthur Johnson, Hearing Offlcer'

at  the off ices of the State Tax Commission, 333 East l , Iashlngton Street,  Syracuse,

New York, on October 26, L982 at l :15 P.M. wlth al l  br iefs to be subnlt ted by

Decenber 31, L982. Pet l t ioner appeared by Wil- l lan P. Chrlsty,  Esq. The Audlt

Divis lon appeared by Paul-  B. Coburn, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSUE

l{hether the audit procedures

examlnat ion of pet i t ionerrs books

taxes due were proper.

tests used by the Audit Divlslon in an

records to determLne additlonal sal-es

and

and

FINDINGS OF FACT

1. Pet i t ioner,  June Zuhlsdorf ,  d/b/a Juners General  Store, operated a

grocery store located ln DeGrasse, New York. Pet i t ioner also sold gasol lne

which comprlsed approxlmateLy 49 percent of sales.



-2-

2. On August 11, 1980, as the result  of  an audlt ,  the Audit  Dlvls ion

issued a Notice of Determlnatlon and Denand for Paynent of Sales and Use

Taxes Due agalnst petltioner coverlng the period June I, 1977 through

February 29, 1980 for taxes due of $4,851.77, plus minimum statutory interest

o f .  $ 6 7 7 . 7 4 ,  f o r  a  t o t a l  o f  $ 5 , 5 2 9 . 5 I .

3. On audlt, the Audlt Divlslon lnltially revlewed cash reglster taPes

and found that such tapes were lnadequate for verl-fying taxable sales reported

because the tapes did not ldenttfy the speciflc lten sol-d. Without such

identificatLon, the audltor nas unable to determlne whether sales tax ltaa

properJ-y charged on taxable ltems. Therefore, the Audit Dlvlslon used the

following procedures to verify taxabLe sales.

Purchase invoLces were anal-yzed fot l(ay, 1979 to determlne purchases

of items that would resul-t in a taxabl-e sale when resold. Thls analysis

revealed that taxabl-e ltenrs represented 72.32 percent of total purchases for

that month which consisted of the following: beer, soda, candy, oL1' soaps,

records and tapes, cigarettes, gasoline, sundries, sandwlches, fishlng equipment

and paper products.

A narkup test nas perforned for selected ltems lrlthln each of the

foregolng categories of purchases using costs and sell-lng prlces ln effect ln

tr Iay,1980 result ing ln a weighted average markup of 35 percent.

The Audlt Division appl-led 72.32 percent to total purchases for the

audlt  per lod of $366,300.45 (after an adJustment for lnventory lncrease) to

determine taxable purehases of.  $264,908.49.

The welghted average markup was applled to the taxable purchases to

arr ive at taxable sales of $357,626.46. Thls amount nas adJusted to $353,L56.46

to al low lN percent for pl l ferage. Pet l t loner reported taxable sales of $283,843.00,

leavlng addit lonal taxable sales of $69,3L3.46 and tax due thereon of $4'851.77.
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4.  Pet i t ionerrs federal  income tax returns f i led for L978, 1979 and 1980

showed an overall mark-up of 10, Ll and 24 percent, respectlvely. Petltioner

reasoned that the 35 percent mark-up on taxable ltems was Lncorrect because

in order to have overall- mark-ups as reported on the federal returns, nontaxable

i tems would have had to been sold for cost or less than cost.

5. Petltioner argued that her mark-ups were lowex In L977 and 1978 than

they were in 1980. Petltloner nas given the opportunity to submlt evldence

after the hearing to substantiate this argument; however, no such evidence

was submitted.

CONCLUSIONS OF LAW

A. That pet l t ionerfs books and records were insuff ic ient for ver l fy ing

taxable sal-es receipts and, therefore, the Audit Dlvlslonrs method of computlng

pet i t ionerfs tax l tabi l l ty l ras proper ln accordance with sect lon 1138(a) of

the Tax L"r (M"tt . r  of  Ch"rt" i r  ,  65 A.D. 2d 44).

B. That once it is established that the Audit Dlvisionrs independent

determination of sales was pernissible, the burden is upon petitloner to show

that this determinatlon ls incorrect (Matter of Meyer v. State Tax Comlsslon,

61 A.D. 2d 223, mot.  for I -v.  to app. den. 44 NY 2d 645).  Pet l t loner fal led

to overcome thls burden of showlng error.

C. That the pet l t ion of June Zuhlsdorf ,  dlbla Junefs General  Store, is

denied and the Notice of Determlnation and Demand for Paynent of Sales and

Use Taxes Due issued August 11, 1980 is sustaLned.

DATED: Albany, New York STATE TAX COMMISSION
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