
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 10, 1983

Zorn' s Poultry Farns, Inc.
4321 llenpstead Tpke.
Bethpage, NY 177L4

Gentlemen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuaat to section(s) 1138 of the Tax Law, any proceeding ia court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Rules, aod must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Iitigation Unit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TN( COMI'IISSION

cc: Taxing Bureau's Representative



STATE OF }TEW YORK

STATE TAX COMMISSION

ln the Matter of the Petition
o f

Zotn' s Poultry Farms, Inc.

for Redeterminatiou of a Deficiency or a
of a Determination or a Refund of Sales &
under Art icle 28 &,29 of the Tax Law for
Per iod 3 /  15 /77 -3/  75 /  80.

AIT'IDAVIT OF MAITING
Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Counnission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Zorn's Poultry Farms, Inc., the petit ioner in the within
proceedinSr bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Zornt s Poultry Farms, Inc.
432L Hempstead Tpke.
Bethpage, NY 17714

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said $/rapper is the last known address
of the petit ioner.

Sworn to before ne this
10th day of November, 1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

zoRN's PoutTRY FARUS, INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Art icles 28 and
29 of the Tax Law for the Period March 15, lg77
through March 15, 1980.

DECISION

Peti t ioner,  Zorn'  s Poultry Farms, fnc.,  432I Hempstead Turnpike, Bethpage,

New York L7714, filed a petition for revision of a determination or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

March  15 ,  1977 th rough March  15 ,  1980 (F i le  No.  32859) .

A smal l  c laims hearing was held before Judy M. C1ark, Hearing Off icer,  at

the offices of the State Tax Comnission, Two lrtorld Trade Center, New York, New

York, on November 29r 1982 at 2:45 P.M. with al l  br iefs to be subnit ted by

January 20, 1983. Pet i t ioner appeared by Gregory Di l ian. The Audit  Divis ion

appeared by  Pau l  B .  Coburn ,  Esq.  (Anna Co le l lo ,  Esq. ,  o f  counse l ) .

ISST]E

Whether pet i t ioner is ent i t led to a refund of sales tax paid on i ts

purchases of electr ic i ty,  gas and oi l  based on the exemption provided under

sec t ion  f f15(c )  o f  the  Tax  Law.

FINDINGS OF FACT

1. Zorn'  s Poultry Farms, Inc. ("Zornrs") f i led the fol lowing appl icat ions

for credit or refund of state and local sales or use tax on the grounds that it

paid sales tax on i ts total  purchases of electr ic i ty,  gas and oi l ,  certain

percentages of which were used in nanufacturing:
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Claim
No.

2252

2253

2252A

2253A

Date
Filed

Period
Covered

% ot fot"f
Claimed
Exempt

70%

100%

87%

81%

Refund
Claimed

$5  ,491 .24

1  ,994 .  g  1

888 .00

1  ,044 .55

Purchase

3/24/80 3-15-77 Elect r ic i ty
to

2-  1 1-80
3/24180 3-15-77 Gas

to
2 -11 -80

6/3/80 2-26-77 Gas
to

2-29-80
6/3/80 3-25-77 0i1

to
3-  15 -80

rorAt $9J6Jq

2. Petit ioner processes fresh ki l led poultry for sale in a manner similar

to a meat operation in a supermarket. The processing consists of cutting up

the poultry into parts and packaging of same. Zornt s sells fresh and frozen

poultry which it  raises at other faci l i t ies. A port ion of the store within the

faci l i ty at issue contains a takeout prepared food counter similar to a delica-

tessen in a supermarket which offers such items as barbecued chicken, spareri.bs,

pork tenderloin, chicken wings, chicken l iver and salads. Petit ioner also

sells chi l led beverages; however, no eating faci l i t ies are available on the

premises.

Chickens coming into the facility are stored in coolers. Turkeys are

generally received in a frozen state and stored in freezers, except for holidays

when fresh turkeys are available. Ninety percent of the turkeys sold are in an

uncooked or frozen state and thirty percent of the chickens sold are uncooked.

These sa les are exempt  f rom sales tax by reason of  sect ion 1115(a)( t )  o f  the

Tax Law. The dollar value in exempt sales is about equal for both turkeys and

chickens. Petit ioner reported more than 50 percent of i ts gross sales as

taxable prepared food sales. Sone taxable poultry sales are nade to Zornts
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Caterers, Inc., a separate entity. large taxable prepared food sale orders

with salads and the like are recorded through the books of Zorn' s Caterers,

Inc. It is not known whether the catering operating is on the same business

premises as pet i t ioner .

3. 0n February 10, 1981, the Audit Division denied petit ionerts refund

application on the grounds that restaurant food is not tangible personal

property within the meaning of the Sa1es and Use Tax Law; therefore, machinery,

equipment and utilities used in processing such food does not qualify for the

exempt ions prov ided in  Tax law 591115(a)(12)  and t t t5(c) .

4. Petit ioner argued that because it  does not have faci l i t ies for eating

on its prenises it should not be considered a restaurant or fast food operation.

5. Petit ioner originally determined its percentage of exenpt usage of

electricity by computing the taxable usage and deducting same from the total

electr icity purchased. As a result of the hearing, petit ioner submitted the

following survey of equipment and electricity consumed considered to be exenpt

f rom tax:

AUOI]NT

2
4
1
4
3
2

L2
2
4
5
5
5
3
1
2
1

T2

EQUTPImNT

f reezer compressors
freezer compressors
freezer compressor
refr igerator compressors
refr igerator compressors
refr igerator compressors
freezer fans
freezer fans
refr igerator fans
refr igerator fans
chicken cutters
sl ic ing machines
ice machines
cabbage cutter
meat grinders
dough mixer
exhaust fans

WATTS I{RS/DAY DAYS/YR TOTAI, WATTSHP

15hp
1Ohp
5hp
3hp
2hp
thp

lLhp
thp

3/4hp
Lhp
thp
Lhp
thp
bhp
thp
thp
thp

36s
365
36s
36s
36s
365
36s
365
36s
36s
355
365
36s
3L2
312
312
3L2

:

22380 x t2 x
29840 x L2 x
3734 x 12 x
8952 x L2 x
4476 x L2 x
1492 x 12 x

L3428 x 24 x
7492 x 24 x
2238 x 24 x
1865 x 24 x
1865x  3  x
1865x  3  x
2238 x 18 x
373x3x

1492 x 3 x
746 x 5 x

8952 x 10 x

TOTAT
divided by 1000

= 98024400
= 130699200
= 16337400
= 39209760
= 19604880
= 6534960
= 117629280
= 13069920
= 19604880
= 15337400
= 7745640
= 1745640
= 14703660
= 349128
= 1395512
= 1763760
= 27930240

526086660
526086tnd
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Total ki lowatts used per year = 747240k'r
- 7A7"
= 30%

Total tax exempt kilowatts per year = 526086kw
Tota1 taxable ki lowatts per year = 227754kw

6. Petitioner failed to show the portion of electricity that was consumed

directly and exclusively in the production phase of processing. The record and

evidence lacks the information required to identify the electricity consumed in

operations prior to the packaging of poultry for sale ( in an exempt nanner), as

opposed to refr igerated storage of the f inished product or for use in preparing

poultry for taxable prepared food sales. Petit ioner did not present any

witness with first hand knowledge of the business operation or one who was a

participant in the original equipnent survey.

7. Petitioner co[suned the gas and oil in its ovens for roasting and for

the production of stean used in i ts taxable prepared food sales operation as

well as for the preparation of taxable food sold to caterers.

CONCTUSIONS OF LAW

A. That section 1115(c) of the Tax law exenrpts fron tax fuel, gas and

electricity for use or consunption directly and exclusively in the production

of tangible personal property, .refr igeration or steam, for sale, by manufacturing

or  processing.

B. That the preparation of poultry for sale as prepared foods taxable

under section 1105(d) of the Tax Law is neither nanufacturing or processing

(Mattqr of Burger King v. State Tax Commission, 51 N.Y.2d 6L4).

C. That 20 NYCRR 528.13(b) provides, in part, that production includes

the production line of the plant starting with the handling and storage of raw

materials at the plant site and continuing through the last step of production

where the product is f inished and packaged for sale.



-5-

D. That while petit ioner engages in sone processing, i t  fai led to show

the port ion of electr icity that was cons rmed directly and exclusively in the

production phase of processing of poultry for sale exenpt from tax under

sect ion 1115(a)(1)  o f  the Tax Law.

E. That the gas and oil used in the preparation of food taxable under

section 1105(d) of the Tax law does not quali fy for exemption under Tax Law

$1115(c) (Matter of Burger King v. State Tax Comrnission, supra).

F. That the petition of Zornt s Poultry Farms, Inc. is denied and the

refund denial of February 10, 1981 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

NOv 10 1983
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