
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Il,ay 2O, 1983

Bruce Wyss
d/b/a Wyss Bruce Auction Service
Box 10, Rt.. 20
lladison, NY 73402

Gentlemen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the adrninistrative leveI.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civit Practice Law and RuLes, and must be corunenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 $tate Canpus
Albany, l{ew York 72227
Phone ll (518) 457-2A7o

Very truly yours,

STATE TAX CO}IMISSION

Petitioner' s Representative
Le Roy llodge
P.O.  Box  317
Hamilton, NY 13346
Taxing Bureau's Representatlve



STATE OT NgW YORK

STATE TN( COI{I{ISSION

In the Matter of the Petition
o f

Bruce Wyss :
d/b/a lfyss Bruce Auction Service

:
for Redetermination of a Deficiency or a Revision
of a Determiaation or a Refund of Sales & Use Tax :
under Article 28 & 29 of the Tax Law for the Period
3lt /7s - 5l3t/78. :

AITIDAVIT OT }'AITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Deparfinent of Taxation and Finance, over l8 years of age, and that on
the 20th day of May, 1983, he served the within notice of Decision by cert,ified
nail upon Bruce Wss, dlbl a lfyss Bruce Auction Service the petitioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Bruce []yss
d/bla l{yss Bruce Auction Service
Box 10,  Rt .  20
l{adison, NY 13402

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said srapper is the last known address
of the petitiooer.

Sworn to before me this
20th day of } lay, 1983.

AU?HONIZED TO II{IS1BR
oAtHs PunsurNf
sEctIoN r.74

TO TAT LAW



STATE otr'NEht Y0RK

STATI TN( COI'IMISSION

In the Matter of the petition
of

Bruce $ss
d/b/a lfss Bruce Auction Service

for Redetermination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/L/75 -  5 /3t178.

ATFIDAVIT OF }'AIf,ING

$tate of }{ew York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of taxation and Finance, over 18 years of age, and that on
the 20th day of Hay, 1983, he served the within notice of Decision by certified
mail upon Le Roy Hodge the representative of the petitioner in the within
proceediuS, bV enclosing a true copy thereof in a securely sealed postpaid
I{rapper addressed as follows:

Le Roy Hodge
P,0 .  Box  317
Ilanilton, NY 13346

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) unael the exllusive care and culiody of
the united states Postal $ervice within the state of l{ew york.

_ That deponent further says that the gaid addressee is the representative
of the petitioner herein and that the address Bet forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
20th day of May, 1983.

AUTT{ORIZID TO IDilI
oAtHs PtnsutNl t0 ttx
sEcuoN 174

IrAW



STATE Otr'NEW YORK

STATE TAX COMI{ISSION

In the Matter of the Petition

o f

BRUCE WYSS
D/B/A hIYSS BRUCE AUCTION SERVICE

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Articles 28 and 29
of the Tax Law for the Period March 1, 1975
through May 31, 1978.

[lhether the result of a

per iod to  ver i fy  pet i t ionerrs

sales tax l iab i l i ty .

DECISION

field audit. whereby the Audit Division used a test

exempt sales properly ref lected pet i t ioner 's

FINDINGS OF FACT

Petit ioner, Bruce Wss, d/b/a Wyss Bruce Auction Service, Box 10, Route

20, Madison, New York 13402, f i led a petit ion for revision of a deternination

or for ref,und of sales and use taxes under Articles 28 and 29 of the Tax Law

for the period March L, 1975 through May 31, 1978 (FiIe No. 24649)-

A small claims hearing was held before Judy M. Clark, Hearing Off icer'  at

the off ices of the State Tax Comnission, 333 East Washington Street, Syracuset

New York,  on Octobex 29,1980 at  9 :15 A.M.  and scheduled for  cont inuance on

0ctober 30, 1981. Petit ioner advised the State Tax Commission on 0ctober 26,

1981. that he desired that the matter be decided on the exist ing record.

Petitioner appeared by leRoy Hodge, Esq. The Audit Division appeared by

Ralph J .  Vecchio,  Esq.  (Paul  A.  Lefebvre,  Esq. ,  o f  counsel ) .

ISSIIE

1 .

and

0n Septernber 25, L978,

Demand for Payment of

the Audit Division

Sales and Use Taxes

issued a Notice of Deterurina-

Due against Bruce $yss d/b/ation
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Wyss Bruce Auct ion Service covering the period March 1, 1975 through May 31,

1978. The Notice was issued as a result  of  a f ie ld audit  and asserted addit ional

tax due for the period June 1, 1975 through Uay 31, 1978 of $41459.74, plus

pena l t ies  and in te res t  o f  $11830.82 ,  fo r  a  to ta l  anount  due o f  $61290.56 .

2. Pet i t ioner 's business act iv i ty consisted of holding auct ions at his

own faci l i t ies and occasional ly at hones of c l ients who required his services.

3. 0n audit ,  the Audit  Divis ion found that pet i t ionerrs records consisted

of clerk sheets ( I ists of i tems sold with bidding nunbers assigned to custoners

at each auct ion) ,  sales s1ips, resale cert i f icates and bank statements with

canceled checks. The Audit  Divis ion found al l  records to be avai lable; however,

it was necessary to sort out the source documents since the sales were not

summarized in any formal book of entry.

The Audit Division proceeded to review individual sales made by

petitioner during the period December 1, 1976 through February 28, 1977 at the

three auct ions held during this period. The Audit  Divis ion accepted as

correct the sales made where tax was charged. Where no tax was charged, the

Audit Division matched the sale with exemp.tion certificates. The remaining

sales totaled $11,002.43. These were neither substant iated by cert i f icates

nor designated by pet i t ioner as being to a dealer.  These sales were held

subject to tax for that period. The Audit Division then deternined an error of

omission of 51.5 percent based on taxable sales reported on the tax return for

tha t  per iod  o f  $7 ,260.00 .  I t  app l ied  51 .5  percent  to  the  to ta l  taxab le  sa les

reported by pet i t ioner on sales and use tax returns f i led for the audit  per iod
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and determined addit ional taxable sales of $75 ,328.93 and addit ional tax due

t h e r e o n  o f  $ 4  , 4 5 g . 7 4 . 1

4. Petitioner contended that. merchandise was often taken on consignment

where the consignor would buy back the consigned goods if the desired price was

not bid by another customer. Petitioner failed to show how this type of

transaction would affect the audit results since the Audit Division allowed

petitioner credit for this type of transaction.

5. Petitioner submitted a summary analysis of taxable sales made for the

ent ire audit  per iod. His analysis showed taxable sales were made of $150r078.30.

Pet i t ioner reported taxable sales of $144r328.00 on sales and use tax returns

f i led. This resulted in addit ional taxable sales of $5,750.30 and tax due

thereon o f  $345.02 .

6. PeLitioner argued that the period examined by the Audit Division was

not indicative of summer nonths when more dealers were present at the auctions.

The hearing was continued for the purpose of having petitioner review his

records for the mutuatly agreed upon period of June 1 through August 31, lg77

and substantiate any exempt sales made to dealers for that period. Petitioner

offered no additional substantiation of exenpt sales at the hearing or upon

submission.

7. The Audit  Divis ion fai led to establ ish the necessity for a " test

period" audit .

8. Seven of the eight sales and use tax returns submitted by the Audit

Divis ion were f i led by pet i t ioner beyond their  due dates.

I Th" Audit Division erred in its computation of the error of
omission but at no t ine increased the resultant tax asserted due.
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coNctusroNs 0F tAI{

A. That although there is statutory authority under section 1138(a) of

the Tax law for the use of a frtest period'r to determine the anount of tax due

when a f i led return is incorrect or insuff ic ient,  resort  to this nethod of

computing tax liability must be founded upon an insufficiency of record keeping

which makes i t  v ir tual ly impossible to ver i fy taxable sales receipts and

conduct a complete audit. Chartair, Inc. v. State Tax Comnission, 65 A.D.2d

44 .

B. That although the Audit Division found petit ioner's records to be kept

in an infor:mal manner, no evidence exists that the records were incomplete or

insufficient to conduct a complete audit. The petitioner analyzed his own

records and determined an underreporting of taxable sales made for the audit

per iod of  $5,750.30 and an admi t ted tax def ic iency of  $345.02.

C. That section 1132(c) of the Tax law states that i t  shall  be presumed

that aII receipts for property subjecL to tax are subject to tax unti l  the

contrary is established, and the burden of proving that any receipt is not

taxable shall be upon the person required to collect tax unless a vendor shall

have taken from the purchaser a certificate to the effect that the property was

purchased for resale or for some use by reason of which the sale is exenpt fron

tax. That petitioner failed to show that receipts in the amount of $11 r0A2.43

in the test period were not subject to tax. That the addit ional tax due,

however, is l imited to the tax asserted in that period.

D. That the petition of Bruce Vyss d/b/a Wyss Bruce Auction Service is

granted in conjunction with Conclusions of Law 'rBt' and "Crr above; that the

Audit Division is directed to accordingly modify the Notice of Determination

and Demand for Payment of Sales and Use Taxes Due issued Septenber 25,1978
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interest thereon; and that, except

respects denied.

STATE TAX COMI{ISSION

as so

,

granted,with applicable

the petit ion is

DATED: Albany,

penalt ies and

in al l  other

New York

rvtAY 2 0 1gg3

PRESIDENT
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