
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Iilizartl Uethod, Inc.
1100 Connecting Rd.
Niagara Falls, NY 143At+

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at
Pursuant to section(s) 1138 of the Tax Law, any
an adverse decision by the State Tax Conrnission
Article 78 of the Civi l  Practice Law and Rules,
Supreme Court of the State of llew York, Albany
clate of this notice.

Inquiries concerning the conputation of tax due
with this decision may be addressed to:

the administrative level.
proceeding in court to review
can only be iostituted under
and must be comenced in the

County, within 4 months from the

or refund allowed in accordance

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building il9 State Canpus
Albany, New York 12227
Phone lf (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Joseph A. Tringali
Br ick,  Br ick & Elmer
91 Tremont  St . ,  P.0.  Box 604
N. Tonawanda, NY 14120
Taxing Bureau' s Representative



STAT,E OF NEW YORK

STATE TAI( COI-IMISSION

In the Matter of the Petition
o f

Wizard Dlethod, Inc.

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 3/U77 -  2129180.

A}trIDAVIT OF UAITING

State of New York
County of A1bany

Conaie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the witbin notice of Decision by
certified nail upon hlizard Method, Inc., the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lowsl

l,lizard Method, Inc.
11.00 Connecting Rd.
Niagara Falls, NY 14304

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the petit ioner.

Sworn to
10th day

before me
of

this
r ,  1983 .



STATE OF NET.I YORK

STATE TAX COMIIISSION

In the Matter of the Petition
of

\lizard Method, fnc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period 31U71 - 2/2918a.

AITIDAVIT OF }IAITING

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
enployee of the State Tax Commission, over 18 years of age, md that on the
10th day of Novenber, 1983, she served the within notice of Decision by
certified mail upon Joseph A. Tringali the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid $rapper addressed as fol lows:

Joseph A. Tringali
Brick, Brick & Elmer
91 Tremont  St . ,  P.0.  Box 604
N. Tonawanda, NY 14120

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is tbe tepresentative
of the petitioner hereio and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
10th day of Novenber, 1983.



. STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Petltion

of

I{IZARD METHOD, INC. : DECISION

for Revision of a Determinatlon or for Refund :
of Sales and Use Taxes under Articl-es 28 and
29 of the Tax Law for the Perlod March I, L977 :
through February 29, 1980.

Pet,ltioner, Wlzard Method, Inc.r 1100 Connectlng Road, Nlagara Falls, New

York 14304, filed a petltion for revlslon of a determlnation or for refund of

sales and use taxes under Artlcles 28 and 29 of the Tax Law for the perlod

March 1, L977 thxough Februaty 29, 1.980 (Ftl-e No. 31009).

A fornaL hearing was held before Danlel J. Ranalll, Hearlng OffLcer, at

the offlces of the State Tax Cornmlssion, 65 Court Street, Buffalo' New York, on

March 10, 1983, at 9:15 A.M. wlth al l  brLefs to be subnlt ted by June 2, 1983.

Petitioner appeared by Brick, Brick, Elmer, Trtngall & Belczak' P.C. (JosePh A.

TrLngal- i ,  Esg.,  of  counsel) .  The Audlt  Divis lon appeared by John P. Dugan'

Esq. (Patr lc la L. Brumbaugh, Esq.,  of  counsel) .

ISSUE

Wtrether purchases of industrlal cleanlng equlpment by petitioner were

purchases for resaLe and thus not subJect to saLes and use tax.

FINDINCS OF FACT

1. On July 7, 1980, as the result of a fleld audltr the Audlt Dlvision

issued a Notlce of Determlnatlon and Densnd for Paynent of Sales and Use Taxes

Due agaLnst petltioner, WLzaxd I'lethod, Inc.r Ln the enount of $47rL42.96 plue
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in terest  o f  $4,110.92 for  a  to ta l  due of  $51,253.88 for  the per lod March

L977 through February 29, 1980.

2. On May 7, 1980, petltloner, by lts presldent, Garlen Stoneman' had

executed a consent extendlng the perlod of ltnltation for assessment of eales

and use taxes for the perlod March l, 1977 through Februaty 29, 1980 to December 20,

1980.

3. PetltLoner operates an lndustrlal cl-eanl.ng business ln the NLagara

Falls, New York area, PetLtlonerre activities lnvolve removaL of Lndustrlal

lraste materlal from pipes, boller tubeg, lndustrial tanke and sewers by appllca-

tlon of hlgh presaure lrater. PetLtLoner also provides removal of dry waate

materlal from industrlal- buiLdings and storage areas by means of vacuum trucks.

PetltLonerts operatlons lnvolve the use of expensive htgh performance equlpuent

lncLuding hlgh pressure water cleanlng machlnes, wet vacuum trucks and dry

vacuum trucks known as ttsupersuckerstt whlch are effective ln cleanlng up

chenlcaL naste and spiLl-s.

4. On audit, the audltor found that petltloner was not paying sales tax

on purchases of equlpment, equlpment repalrs or garage maintenance. PetLtionerrs

presLdent explalned that he eonsldered all such purchases to be for resale

becauge be belleved hls sal-es to be equlpment rentals for whlch he collected

and remltted sales tax. The audltor determined that petltloner dld not rent

equipnent to its customers but rather provlded an lndustrial cleanlng servlce

and thus purchases of equLpnent and repairs were subject to tax. To determine

use tax due, the auditor util ized a test perlod audlt of the perlods March 1'

1979 through August 31, 1979, whlch disclosed recurring purchases subJect to

use tax ln the amount of $105,223.49, and September 1, 1977 through November 30,

1 ,
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1977, whLch dlsclosed recurr lng purchases subJect to use tax of $8,612.98.1

The auditor computed error rates for the teet periods and applled sald rates to

the entire audit perlod to detemlne use tax due on recurring purchasee. The

audltor al-so conputed capital acquLsitlons of $336,775.02 upon wtrlch no salee

t
tax had been paid and which were subJect to use tax- and addltlonal sales tax

due for sales tax bllled but not collected ln the amount of $538.33. The

addlt lonaL sales tax due of $538.33 ls not ln Lssue.

5. At the hearlng the Audit Dlvlsion conceded that petltloner

and conpJ-ete records and that, pursuant to the rullng in Chartalr

had full

Inc .  v .

State Tax Cornmisslon, 65 A.D. 2d 44, under the clrcumstances, use of the two

test periods nas unwarranted. Therefore, the only use tax due on recurring

purchases woul-d be that due for the test periods descrlbed above.

6. Petltloner bllled its customers at one hourly rate for equlpnent and a

dlfferent hourly rate for operators. Occaslonally laborers who assl.sted the

operators would be sent on jobs at a thlrd hourly rate. Petltloner rarely

leaeed onl-y equipment with no operators. On such occaslons petttioner would

require an Lnstructor to show the customer how to operate the equipment.

7. Durlng the perlod ln lssue, petitionerfs prlnnary customer was llooker

Chemlcals & Plastlcs Corp. ("Hooker"), By the terms of a typlcal agreement

between petitioner and Hooker, Hookerts representatlve would d{rect petltlonerrs

workers to the approprlate work area and te1l then what was to be done wlth

respect to the cleanup. PetLtionerrg workers were allowed only ln thelr own

work areas whil-e at the llooker pLant. Petltlonerts employees were required to

I' 
Although described by the auditor as use taxesr aoy purchasee made ln New

York State, woul-d actually be subject to sales tax rather than uae tax.

t' 
The capital aequisltlons rrere actually maJor equlpment purchases whlch

petltloner also consldered to be for rental purpoees.
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abide by all of llookerts safety rul-es and regulatlons whlch were mandated by

Federal agencl.es. FaiLure to ablde by said rules resulted in Hooker refuslng

entry to the vlolator. PetltLoner supplled all basic safety equlpment such aa

hard hats and safety shoes while Hooker supplled speclallzed safety equlpnent

such as rubber sults and boots. Hooker required petitLonerrs employees to keep

datl-y time sheets which had to be approved by Hooker representatlves prior to

pa)rnent of petitioner. Petitloner lras required to provlde workerts compensation

and general liabtllty insurance for lts employees and alL necessary Permlts for

transportati.on of hazardous rraste. The contract provided that 'rat aLL tlmes

durlng the perfornance of servlces as a result of thls contract [petltloner]

shaLl be considered an Independent Contractor.rl

8. Petltloner hlred, fired and promoted its own employeee' although a

refusal of entry by Hooker lras tantamount to flring since the bulk of petttlonerrs

work was done wlth Hooker. Aside from safety rule compllance and dlrectlon as

to locatlon and general Job requirements, it appears that there ltas no dlrect

supervlslon by Hooker over petltionerfs workers. A11 work was perforned by

petitionerrs employees uslng petltlonerts cleanLng equlpment and control of

said equlpment was at no time transferred to Hooker or any other customer other

than on those rare occaslons where onLy equLpment ltas rented.

CONCLUSIONS OF LAW

A. That section 1105(a) of the Tax Law l-nposes a tax on the receipts fron

every retall sale of tangible personal property, except as otherwLse provided

Ln the sal-es and use Tax Law' sect lon 1101(b)(4)( i )(A) of the Tax Law def lnee

a retaiL sal-e, in pertinent part, as a sale of tangible personal property to

any person for any purpose other than for resale as such. Sect ion 1105(c) (5)

imposes a tax on recelpts from every eale except for resale, of the servlce of
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malntal.ning, serviclngr or repalring real- property, property or Land, as such

terms are defined ln the real property tax law.

B. That sect lon 1101(b)(5) def ines sale, ln pert lnent part ,  as any

transfer of title or possessl.on or both, lncludlng a rental or lease, for a

consideratLon. As provl-ded in 20 NYCRR 526.7(e)(6),  " [w]hen a lease of equlpnent

lncLudes the services of an operator, possesston ls deemed to be traneferred

where the Legsee has the rlght to dlrect and control the use of the equLpment.rr

C. That, although llooker and other customers exerclsed some authority

over petltLonerfs employees, the authorlty lras very general and was prinarlly

concerned wlth conpliance wlth safety rules. The actual work was done by

petltLonerrs employees using procedures learned from petltloner. Moreover,

petLtloner retained sufflclent dominlon and control over the equlpment so aa to

be furnlshlng lndustrlal cleaning services taxable under section 1f05(c) (5)

rather than sales or rentals of tanglble personal property. Thereforer petL-

tionerfs equipment and repair purchases were not purchasee for resale wLthLn

the meanlng and intent of  sect ion 1101(b)(4)(1)(A) and were taxable under

sec t l -on  1105(a) .

D. That the petltlon of WLzard Method, Inc. is granted to the extent

lndlcated in Flndlng of Fact rr5r'; that the Audit DivLsl.on ls directed to nodlfy

the Notice of Determinatlon and Denand For Paynent of Sales and Use Taxes Due

lssued July 7, 1980 accordlngLy; and that, except as so granted, the petLtlon

ls ln al-l other respects denled.

DATED: Albany, New York

NoV 10 1983
STATE TAX COMMISSION
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