
STATE OF NEW YORK
STATE TAX COMMISSTON

ALBANY,  NEW YORK 12227

March 18 ,  1983

Donald M. Wildey, Sr.
d/b/a The little Tavern
clo Steiner & Steiner
90 State Street
Albany, NY 72207

Dear Mr. Wildey:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conmission can only be instituted under
Article 78 of the civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Atbany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Albany, New York 72227
Phone ll (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Eugene Steiner
Steiner & Steiner
90  Sta te  S t .
Albany, NY 12207
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COUM]SSION

In the Matter of the Petition
o f

Donald M. Wildey, Sr.
- d/b/a Tb.e Little Tavern

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the period
3 lL l77-2 /2e /80 .

AIT'IDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an euployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Donald M. Wildey, sr.  d/b/a The Li t t le Tavern, the
petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Dona ld  M.  Wi ldey ,  Sr .
dlb/a The little Tavern
c/o Steiner & Steiner
90 State Street
Albany, NY 12207

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lusive care and cuitody of
the united states Postal service witbin the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
J.8th day of March, 1983.

-,I.II?FICJI.IZED TO AD ISTER
0A!i.is l'uilsuANT T0
SNCIIO:T i74

TAX LAW



STATE OF NEW YORK

STATB TAX COMMISSION

fn the Hatter of the Petition
o f

Donald M. Wildey, Sr.
d/b/a The Little Tavern

for Redeterminat ion of a Def ic iency or a ,
of a Determination or a Refund of Sales &
under Article ZB & 29 of the Tax Law for
Per iod  3 /  1 /77  -2 /29  /  80 .

AITIDAVIT OF I'IAILING

Revision
Use Tax

the

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 18th day of llarch, 1983, he served the within notice of Decision by
certified mail upon Eugene Steiner the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Eugene Steiner
Steiner & Steiner
90  Sta te  S t .
Albany, NY 12207

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the St.ate of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
18th day. of  March, 1983.

ADMII{ISTER
TO TAX TAW



' STATE 0F NEI^I YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t lon

o f
:

DONALD M. I^IILDEY, SR. DECISION
DlBIA THE LITTLE TAVERN :

for Revision of a Determination or for Refund :
of Sales and Use Taxes under ArticLes 28 and, 29
of the Tax Law for the Perlod March l, L977 :
through February 29, 1980.

:

Petitioner, Donald M. t'Ii ldey, Sr. d/b/a The Littl-e Tavern, c/o SteLner and

Steiner,  90 State Street,  Albany, New York 12207, f i led a pet i t ion for revisLon

of a determination or for refund of sales and use taxes under Artlcles 28 and

29 of the Tax Law for the period March 1, 1977 thtough February 29, 1980 (File

N o .  3 1 0 1 6 ) .

On November 29, 1982 petitioner flled a lraiver of fornal hearLng and

requested that this matter be decided by the State Tax Conrmlsslon on the basis

of the existlng record. After due conslderation, the State Tax Cornmisslon

renders the foLl-owing decision.

ISSUE

trltrether the Audit Dlvislon used proper audlt procedures in deterninlng

pet l t ionerrs sal-es tax l labi l i ty.

FINDINGS OF FACT

1. On June 19, 1980, as the result  of  a f ie l-d audit ,  the Audit  Dlvis lon

issued a Notlce of Determination and Demand for Palrment of Sales and Use Taxes

Due against pet i t ioner,  Donald M. Wlldey, Sr.  a/b/a The Li t tLe Tavern, in the

amount  o f  $4 ,160.34 ,  p lus  pena l ty  o f  $1 ,040.08  and in te res t  o f  $1 '388.81 ,  fo r  a



total  due of $5,589.33 for the periods March 1, 1977 through May 31, L977 and

September 1, 1977 through November 30,1977. On August 14, 1980 another not ice

was issued against pet i t loner in the amount of $3t,229.35, plus penal- ty of

$6 '393.82  and tn te res t  o f  $5 ,999.32 ,  fo r  a  to ta l  due o f  $43,622.49  fo r  the

perlod September 1, L977 through February 29, 1980.

2. On Septenber 3, 1980 the Audit Divlslon issued a Notlce of Assessment

Review revislng the August 14,1980 not ice to delete the tax due for the

quarter ending Novenber 30, L977. SaLd tax had already been assessed under the

June 19, 1980 not ice. The adJusted tax due was $27,942.05, plus penal- ty and

i n t e r e s t  o f  $ 1 0 , 5 1 9 . 3 7 ,  f o r  a  t o t a l  d u e  o f  $ 3 8 , 4 6 1 . 4 2 .

3. On August 21, 1980 pet l t ioner t lnely f i led a pet l t ion protest ing the

field audit findings as capriciously computed and without basls in fact or law.

4. Petitioner operated a tavern and restaurant which served food and all

legal beverages. On or about January 12, 1980 the business was completely

destroyed by f i re.  The f i re destroyed al l -  of  pet i t ioner 's records. During the

period in issue, petltioner fil-ed and remitted payment on a sales tax return

for the quarter ending May 31, 1977 and fil-ed a return without paynent for the

quarter ending November 30, 1977. No other returns were flled nor paynentg

made for the period in issue.

5. The auditor obtalned some records from pet i t ionerrs accountant.  Based

on these l-inited records and information received from petitioner, the audltor

decided that petl-tionerrs markup of 42 percent rtras extremely low and he performed

a markup test. The auditor used itemized purchases of beer and J-iquor for the

month of March, 1978 fron another somewhat sinil-ar business and applled petl-

t ionerrs sel l ing pr ices and quant i t ies served. The markup test revealed a

markup on beer of 2I3 percent and on liquor of 352 percent. Incl-uded ln thls



markup was an allowance of two bottles of beer per case which was consumed by

petl.tioner. Petitioner claimed a 100 percent markup on food and the audltor

used this f igure to deternine food sales.

6. The auditor then tested sales for the f i rst  eleven months of 1979 by

appJ-ying the audlted markup results to purchases for thls perLod. The results

of the test were then compared to petl.tlonerrs Journal- and Lncome tax returna

for the test period and the auditor determLned a nargLn of error of 239 percent.

Thls margin of error was appJ-led to sales as reported on income tax returns for

the years 1977 and, 1978 and the flrst eleven months of 1979 to arrlve at

taxable sales for the audit perlod. The auditor also computed use tax due on

the self-consumed bott les of beer at the rate of two bott les per case as stated

by pet l t ioner.

7. Petitioner presented no evldence ln any forn refuting the findings

of the auditor or explaining why the findings lrere erroneous.

CONCLUSIONS OF LAI,I

A. That sect ion 1138(a) of the Tax Law provldes that rr( l ) f  necessary, the

tax may be est imated on the basls of external-  indices.r t  Inasmuch as pet l tLonerrs

records had been al-most compl-etely destroyed and those remalning were compJ-etely

inadequate to use in conducting an auditr the auditor was justlfied ln resorting

to use of a markup test and a test perLod based on external- indices in deternining

pet i t ionerr s tax l iabi l i ty.

B. That the burden of proof is on the pet i t ioner.  Since pet i t ioner

provided no proof whatsoever to substantiate his allegation that the audit

findings were "computed capriciously[ he has failed to meet his burden of proof.
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C. That the petitLon of Donald M. Wll-dey, Sr. dlb/a The Little Tavern is

denied and the notices of deternination and demand for payment of sal-es and use

taxes due issued June 19, 1980 and August 14, 1980, as nodif ied by the Not ice

of Assessment Review issued September 3, 1980, are sustained.

DATED: Al-bany, New York STATE TAX COMMISSION

MAR 1 B 1983
PRESIDENT

COMMISSI
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