
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12??7

November 10, 1983

Wells Fargo Alarm Services
Division of Baker Protective Services, Inc.
1633 Litt leton Rd.
Parsippany, NJ 07054

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building li9 State Campus
Albany, New York 12227
Phone # (StS) 457-207A

Very truly yours,

STATE TAX COM}TISSION

Petit ioner' s Representative
Henry Stow Lovejoy
Sullivan & Cromwell
125 Broad St.
New York, NY 10004
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Wells Fargo Alarm Services
Division of Baker Protective Services, Inc.

for Redeternination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
311/7 4-2/28 l ta .

AIT'IDAVIT OF }IAITING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is aa
employee of the State Tax Comnrission, over 18 years of age, and that oa the
10th day of November, 1983, she served the within notice of Decision by
cert.ified nail upon lCells Fargo Alarm Services, Division of Baker Protective
Services, Inc., the petit ioner in the within proceeding, by enclosing a true
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

llells Fargo Alarm Services
Division of Baker Protective Services, Inc.
1633 l i t t leton Rd.
Parsippany, NJ 07054

and by depositing same enclosed in a postpaid properly addressed wrappcr in a
(post office or official depository) undei the exilusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
10th day of Novenber, 1983.



STAIE OF I{EW YORK

STATE TN( COMMISSION

In the llatter of the Petition
of

Wells Fargo Alarm $enrices
Division of Baker Protective Services, Inc.

for Redetermination of a Deficiency or a Revisioa
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 3/117 4-2128/78.

AFFIDAVIT OT'MAIIINC

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1.983, she served the within notice of Decision by
certified mail upon Henry Stow lovejoy the representative of the petitioner in
the within proceeding, by eaclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Henry Stow Lovejoy
Sullivan & Cronwell
125 Broad St.
New York, NY 10004

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit.ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
10th day of November, 1983.



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

of

WELLS FARGO ALARM SERVICES,
DMSTON OF BAIGR PRotECTM SERVICES, INC.

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Articles 28 and. 29
of the Tax Law for the Period March 1, 1974
through February 28, 1978.

DECISION

Petltloner, We1ls Fargo Alarm Servlces, Divlslon of Baker Protective

Servlces, Inc.,  1633 Li t t leton Road, Parsippanl,  New Jersey 07054, f ILed a

petltion for revlslon of a determlnatLon or for refund of sales and uee taxea

under Articles 28 and 29 of. the Tax Law for the perlod March 1, 1974 through

February 28, 1978 (Fl l -e No. 24276).

A formal hearing was held before Dorls E. Steinhardt, Hearing Officer, at

the offlces of the State Tax ConrmissLon, Two World Trade Center, New York' New

York, on Decenber 8, L982 at l :15 P.M., wLth al l  br iefs to be submLtted by

March 4, 1983. Petitioner appeared by Sullivan & Cromsell-, Esqs. (Henry Stow

LoveJoyr Esq., of counsel). The Audtt Dlvlslon appeared by Paul B. Coburnr

Esq. (Alexander I ' Ie iss, Esq.,  of  counsel) .

ISSUES

I. tJhether petitionerre charges for lnstalllngr repairlng and maintalning

central station alarm systems constltute charges for protectlve servlces,

exempt from sales tax.

II. Wrether petltionerts charges for loca1 aLarm aystems conatl.tute

eharges for protectl.ve services, exempt from sales tax.
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FINDINGS OF FACT

1. 0n Septenbex 7, 1978, followlng an audit, the Audlt DlvlsLon lssued

Notlces of Determination and Demands for Payment of SaLes and Use Taxes Due

under ArtLcl-es 28 and 29 of the Tax Law to petLtLoner, I{ells Fargo Alatm

Services, Divlsion of Baker Protective Servlces, Inc. (ttl ' lell-s Fargott), asseeelng

additlonal sal-es tax totallng $162,637.84 for the perLods ln questlon' plus

lnterest, ln the folJ-owlng amouots per period:

Perlod Ended Addltlonal- Tax Interest

s /31174
8 /31174
rL/ 301 7 4
2128175
s l3 r /75
8/31 /7s
LL/ 301 7 s
2 /2e  /76
s l  3L l  76
8 l3L l76
Lrl 301 76
2128177
s /31177
8 l3 r /77
Lr l30/77
L /31178

$  9 ,003 .92
I , 77  r . 28
9 ,591 .18
9 ,296 .04
I , 656 .77
9  ,756 .48

L01220,42
10 ,499 .81
L0,729.86
10 ,989 .  70
rL,282.24
10 ,977 .55
I  1 ,343 .80
12 ,L27 .97
LL,626.3L
7  , 764 .5L

$3,228.54
2 ,958 .73
3 ,031  . 48
2 ,740 .66
2,368.23
2 ,46L .76
2 ,36L .63
2,203.07
2,O23.33
I  , 838 .80
I , 548 .00
t ,37O.22
1 ,  174 .88

998.37
7r0.02
309 .18

No penalties were assessed. These assessed llablllties nere based upon the

taxabillty of all lnitial fees charged by Wells Fargo to its non-exempt New

York customers, as well- as the taxablllty of certaln perlodic fees as feee wlth

respect to local al-arm servlces.

On May 6, 1977,

executed a consent

sales and use taxea agalnst petltioner

through February 28, 1975 to June 20,

extendlng the period of Llnitatlon to

H111' VLce Presldent of Baker Protective Servlces,

extending the perlod of Llnltation for aaseeement of

for the taxable perlod March l, L974

1978. 0n May 2, 1978, a consent further

June 20, 1979 was executed by

Stephenson, Vice President and Control-ler.
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2. On or about December 5, 1978, Wells Fargo ftLed a petltlon for revislon

of the detemlnatlon alleged ln the notices of September 7, L978.

3. On April 30, 1979, a pre-hearing conference pursuant to sectlon 601.4

of the State Tax Comlsslonfs Rules of Practlce and Procedure was held. At

thls neeting, it lras agreed that certain periodLc fees that had prevlously been

reported as revenues from Local ala:m servlces nere actually revenues from

central station alarm services. As a result, the amount of tax alLeged to be

owlng was reduced by $I91644.54. Renalnlng at issue, therefore' are petltlonerrs

recelpts from the lnetal-latlon, repalr and maintenance of central statlon alarm

systems and local alarm systems; perlodic service charges for central statlon

alarm systems, but for New York City sales tax purposes only; and perl.odic

service charges for local alarm systems.

4. Durlng the periods ln questlon, petitioner waa engaged ln the buslnees

of provLdlng centraL statLon and LocaL alarm serviceg to customers to protect

property and persons.

5. A central statlon al-arm system ls one which slgnals an lntruslon or

flre on the property protected vla leased telephone lLnes to a central statlon

monltoring facllity operated by Wel-Ls Fargo. In provlding central statlon

alarm service during the perLods Ln questlon, I,lells Fargo deel.gned, lnstalled

and maintalned alarm systems, nonitored all slgnals from the systems and

responded to alarms. In addltlon, I{ells Fargo made perlodlc inspectlons of the

systems and made such repairs and adJustments as lrere necessary for the proPer

operation and nalntenance of the systems ln good working order. A11 these

actlons were necessary to providlng the protectlve servlce afforded by a

central station alarn service. Each entl.re central statlon alarm system

lnstalled by I'lell-s Fargo, lncLuding all devlces, instruments, appllances and
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all- cabLnets, condults, connectlons, foils, screens, springs, tubingr wLres and

other materials associated therewith, renalned by contract the personal property

of Wel-l-s Fargo.

6. A local alarm system ls one which signals an lntruslon on the property

protected and which has no connectlon by wire or by any other mears wlth a

central station operated by Well-s Fargo. In provldlng loca1 alarm service

durLng the perlods Ln guestion, WeLLs Fargo lnstalled and malntaLned local

alarur systems, nade perlodic Lnspections of the systems and made such repalre

and adJustments as were necessary for the proper operatlon and maintenance of

such systems in good worklng order. A11 these actions were necessary to

providlng the protective servlce afforded by a local alarm servlce. Each

entire locaL alarm system lnstaLLed by l{ells Fargo, LncLuded all devices,

lnstruments, appllances and alL cablnets, condults, connections, folls' screens,

springs, tublng, wlres and other materlals assoclated therewith, remalned by

contract the personal property of wel-l-s Fargo.

7, Each alarm system lnstaLled by Wells Fargo is speclfically desLgned

for the customerts needs. A specific alarm systen is deslgned by a tralned

Wells Fargo sales representatLve after inspectLon of the premises and consulta-

tlon with the customer concernlng the custonerts speclfic protective needa.

The sales representative selects the type of alann system and outlines the

number, placement and kind of senslng devl.ces needed to provl-de the protectlve

servlce. The sales representatlve wl1L quote a prLce for the specific servlce.

Thereafter, ln most cases an Lnstallation supervlsor vlsits the premlaes and

revlews the sales representatlvefs proposal-. The lnstalLatlon supervlsor

eLther approves the proposal or makes alteratlons. The system ls then lnetalled
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according to the approved plan, and the Lnstallatlon nanager w111 certify the

system or approve lt for certlflcatlon for insurance purposes, lf required.

8. After install-atlon of an alarm servlce, I{el-ls Fargo employees monltor

the system (ln the case of central statlon servlces), servlce the equlpment,

respond to alarms for centraL statLon systems and run tests on the system and

on the leased llnes connecting the system wlth the central statlon.

9. The customer agreement for elther a central station alatm system or a

local alarm system is for a term of flve years, automatlcally renewed for

successive perlods of one year unless and untll wrltten notice of terml.natlon

is given by either party. Each agreerirent provides in relevant part:

ttSubscrlber hereby authorizes WeLls Fargo to renove' or
upon written notlce to Subscrlber, to abandon sald systemat
ln whole or ln part, lncl-udlng all devLces, lnstruments'
appllances, and all cablnets, condults, connectlons, foll,
scf,€€rrgr sprlngs, tubing, wlres and any other materials
assoclated therewith, upon termLnatlon of thls agreement by
lapee of tlne, defauLt ln the pa)'nent of any noneye due
hereunder, or otherwlse, without any obllgatlon to repalr
or redecorate any port lon of Subscriberrs premLses.. . t t .

10. The central- station alarm system and local alarm sy8tem cuatomera ale

bllled in two steps. First, there ls an lnltlal fee (the r'lnstallatLon chargerr)

for the protective servlces. Thls fee represents a partial recovery for l{ells

Fargo of the costs of assessing a customerts protectlve neede, designing an

approprlate alarm service and Lnstall-ing the system. The lnttlal blll lng al-so

includes a charge for the flrst perlod of protectlve servlce. Thereafter,

[fe]-ls Fargo charges a perlodic fee (a |tservice charge"), whlch represents the

continuing protectlve servlce costs. Both bill ings are ln lump sums and are

not itemized ot partlculaxLzed ln any nanner.

11. Durlng the perlods in questlon, Wel-ls Fargo charged the following

initiaL fees and fees for extraordinary malntenance and nulsance runs for alatm



services to New York subscrlbers who were not exempt organizatlons, and pald

the followlng amounts of

the premises:

Perl-od Ended
ffiTiT

8 l3 r l74
rLl 30/ 7 4
2128175
5 l3L l  75
8 l3L l7  5
tr l  301 7s
2 /29176
sl  3r l  76
8/31 /76
Lr/ 301 76
2128177
sl  3Ll  77
8 l3L l77
LL l30 l77
r l3 t l78

New York uae tax wlth respect to propelty installed on

Revenues
$lFrs.os

L24 ,3 r5 .05
124 ,315 .08
L22 ,459 .90
LzI,432.34
LzL,432.34
Lzr,432.37
L22 ,809 .8 r
L23,448.56
r23,448.56
t23,448.59
L68,430.7 4
190 ,921 .83
190 ,921 .83
190 ,921 .86
r27,38r .24

Use Taxes

2 ,556 .80
2 ,275 .65
2 ,233 .86
2 ,641 .50
L ,728 .52
L ,492 .L8
L ,269 .64
r , L43 .7  4

9L6 .L2
907.42

3 ,875 .99
4 ,798 .63
4 ,O27  .72
3 ,997  .2O
2 ,65L .40

L2. Subnitted wlth petltionerts brlef were eleven proposed flndings of

fact all of whLch have been adopted, wlth the exception of proposed flndlng n8rl

whLch Ls Lrrelevant and unneceasary for purposes of thLs decision.

CONCLUSIONS OF LAW

A. That the initlal fees petitloner billed to its central statLon alarm

system customers, whlch fees encompassed a portion of the costs of deslgnlng

and lnstaLLing the alarn system and also a charge for the flrst perlod of

protect lve service, are taxabl-e receLpts pursuant to Tax Law sect lon 1105(c)(3).

Sald provislon imposes sales tax upon the recelpte from the eale of the servlces

of installingr maintaLning, servlclng or repairlng tanglble personal property;

exceptlon is made for the servlce of l-nstallLng tangLble personal property

whlch, when lnstall-ed, constltutea an additLon or capltal lmprovement to real

property,  property or l -and (sect ion 1105(c)(3)( i11)).  The lnstal lat lon of the

aLarm systems herein rras pursuant to a contract which empowered petltioner upon
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the ternlnatlon thereof to remove the instal-J-ed equlpment; moreover, by the

terms of the contract, the entlre system was and renalned the personal property

of Well-s Fargo. ConsequentJ-y, the lnstallatlon charges are taxable under

sect ion 1105(c) (3).  Matter of  Central  Off ice ALarn Co. v.  State Tax Cpqe.,  58

A . D . 2 d  L 6 2  ( 3 d  D e p t . ) .

Tax Law section 1132(c) creates a presumption that al-l recelpta for

(among other thlngs) servlces of the type mentioned in sectlon 1105(c) are

subJect to tax and places the burden of proving the nontaxablllty of any

recelpt upon the person required to collect tax or the custoner. Petitioner

has demonstrated that some portion of the initLal fee 1s for protectlve servlces

but has not come forward wlth sufficiently detalled evLdence to permlt an

allocatlon of the fee between taxable (lnstallation) and nontaxable (protective)

servtces. The entlre initial- fee must therefore be considered taxable.

B. That petitioner's periodlc charges to lts central statLon alarm system

eustomers for protectlve serviee are taxable for New York City sal-ea tax

purposesr purSUoot to sectLon l2I2-A(h)(2)( i )(B) of Art lc le 29.

C. That all charges to petitionerts local alarm system customera are

subject to sales tax, as receipts for the use of tanglble personal- property and

as receipts from the sale of the services of lnstall-l.ng, naintalnlng, servlclng

and repairing tanglble personal property. As decided in llatter of ADT Company,

Inc .  (S ta te  Tax  Coun. ,  March  5 ,  1981) :

r'...the annual servlce charges for local alarm service are
not exempt from sales tax as a guard and protectlve servlce.
That a decal on the premlses may lnduce a chlnera in the
nind of an intruder that a guard may be alerted doee not
alter the fact that J-ntrusion on the premlses nerely
triggers an alarming noise. The protectlve servlce is the
determLnant factor. Ilolmes Electrlc Protective Co. v.
McGoldr ick ,  262 A.O.  Sgg,
afTffii-thout opinLon, 288 N.Y. 635 (L942). Without
protective servicer the entire servLce charge ls subJect to
sales tax for the use of tangible personal property.tt



D. That the petitlon of Wells

Protect ive Services, Inc. ls denied,

Denands for Payment of Sales and Use

reduced by agreement of the partles

sustained.

DATED: Albany, New York

N|.]\/ 10 1993

-8-

Fargo Alarn Servlces, DlvisLon of Baker

and the NotLces of Determlnation and

Taxes Due issued on Sgptember 7, 1978'

as stated ln Findlng of Fact t'3tt, are

STATE TAX CO}TMISSION
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