
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORR 12227

Hay 27, 1983

Wang Foods Co., Inc.
c/o $heldon Walker
370 7th Ave. ,  Sui te  914
New York, NY 10001

Gentlemen:

Please take notice of the Decision of tbe State Tax Comission enclosed
herewith.

You have now exhausted your right of reviel* at the administrative level.
Pursuant to section(s) ff38 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article ?8 of the Civil Practice Law and Rules, and must be connenced in the
Suprene Court of the State of New York, A1bany County, within 4 montbs fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit.
Building /f9 State Campus
Albaay, New York 12227
Pbone # (518) 457-2070

Very truly yours,

STA1T TN( CO}I}fISSION

Petitioner' s Representative
Sheldon lrlalker
370 7t,h Avenue
Ner York, NY 10001
Taxing Bureau' s Representative



STATE OF I'IEh' YORK

STATE TAX COMMISSION

In the Hatter of the Petition
o f

Wang Foods Co. ,  fnc,

for Redetermination of a Deficiency or a Revision
of a Deterrrination or a Refund of Sales & Uee Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  1 /75-2/23/77,

AITIDAVIT OF }IAILINC

State of Nen York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 27th day of Uay, 1983, he served the within notice of Decision by certified
nail upon Wang Foods Co., Inc., the petltioner in the within proceeding, by
enclosing a true copy thereof ia a securely sealed postpaid lrrapper addressed
as fo l lows:

Wang Foods Co. ,  fnc.
clo Sheldon Walker
370 7th Ave. ,  Sui te  914
New York, NY 10001

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exdlusive care and cultody of
the United States Posta1 Service within the State of New York.

That deponent further says Lhat the said addressee is the petitioner
herein and that the address set forth on said wrapper is tbe last known address
of the petit ioner.

Sworn to before ne this
27th day of May, 1983.

AUTHONIZED TOg4tHs PuRsuANr rsrsn
sEcrro$ iti Irf llAlry



STATE OF NEW YORK

STAIE TAX COUMISSION

In the tlatter of the Petit.ion :
o f

Wang Foods Co., Inc.

for Redetermination of a Deficiency or a Revision
of a Determinatioa or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax f,aw for the
Period 6/ 1 /75-2/ 23 /77 .

ATTIDAVIT OF }IAIIII{G

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
t'he 27th day of May, 1983, he served the withitr notice of Decision by certified
mail upon Sheldon Walker the representative of the petitioner in the within
proceedin8' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as follows:

Sheldon l{alker
370 7th Avenue
New York, NY 1000f

and by depositing same enctrosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exilusive care and cuslody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the addrecs set forth on said wrapper is the
last kuown address of the representative of the petitioner.

before me this
of  May,  1983.

OAIHS ?URSUANI tO TAX IrAw
sEcIIot{ 174

Sworn to
27th day

AUTHONIZDD TO rDT



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

hIANG FOODS CO., rNC.

for Revision of a Determination or for
of Sa1es and Use Taxes under Articles
29 of the Tax Law for the Period June
through February 23, 1971.

DECISION

Key Food grocery store

The bueiness was purchased

Refund
28 and
1,  t975

Petit ioner, Wang Foods Co., Inc., clo Sheldon Walker, 370 7th Avenue,

Suite 914, New York, New York 10001, f i led a petit ion for revision of a deter-

mination or for refund of sales and use taxes under Articles 28 and 29 of the

Tax Law for the period June 1, L975 through February 23, 1977 (f i le No. 30730).

A small claims hearing was held before Arthur Johnson, Hearing Officer, at

the offices of the State Tax Commission, Two World Trade Center, New York, New

York, on Decenber 8, L982, at 2:45 P.U. Petit ioner appeared by Sheldon Walker,

Esq. The Audit Division appeared by PauI B. Coburn, Esg. (Irving Atkins, Esq.,

o f  counsel ) .

ISSIIE

Whether the audit procedures and tests used by the Auclit Division in an

examination of petitionerrs books and records were proper and whether the

addit ional taxable sales deterrnined as a result thereof, were correct.

FINDINGS OT ACT

1 .

Iocated

in JuIy,

Pet i t ioner ,  Wang Foods Co. ,  fnc. ,  operated a

at 597 East l.6th Street, Brooklyn, New York.

1975 and sold on February 23, 1977.
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2. 0n January 10, 1978, the Audit Division issued a Notice of Determination

and Demand for Paymeat of Sales and Use Taxes Due against petitioner covering

the period July l, 1975 through Februaxy 23, 1977 for taxes due of $401420.96,

p lus penal ty  and in terest  o f  916,334.59,  for  a  to ta l  o f  $S61755.55.  Said

Notice was issued as a result of pet,itioner's failure to submit infornation

requested by the Audit Division. The Audit Division held 40 percent of reported

gros6 sales as taxable sales.

Thereafter, petitioner submitted the following books and records for

audit:  cash receipts and disbursements journal, purchase invoices, check

register, cash register tape6, sales tax returns and incone tax returns.

3' On audit, the Audit Division accepted the accuracy of the gross sales

reported. However, tbe reported taxable sales (f0% of gross sales) appeared

low for the nature of the business. The cash register tapes retained by

petitioner did not identify the specific item sold and therefore, the auditor

could not verify if sales tax was charged on all taxable items. Therefore, in

order to verify taxable sales, the Audit Division analyzed Key Food purchase

invoices for December 11, 1975, December 4, 1975, Apri l  22, 1976, September 24,

1976 and November 13, 1.975, (Key Food was petit ioner's prinary supplier since

the store was a Key Food franchise. Each invoice contained approxinately 40

pages.) This analysis showed that L7.677 percent of the i tems purchased would

be taxable when resold. This percentage was applied to all Key Food purchases

for the period September, 1976 through Novenber, 1976 and the resulting taxable

purchases from Key Food were combined with taxable purchases made fron other

suppliers to deternine that purchases of taxable itens represented 19.103

Percent of total purchases for the three month test period. Total purchases

for  the audi t  per iod were $116491191.90.  This  a i lount  was adjusted to  $115361828.06



-1-

to reflect Key Food advertising and rebate charges included in purchases and

a 2 percent al lowance for pi l ferage. The taxable percentage of 19.103% was

applied to the adjusted purchases to determine taxable purchases for the audit

pe r iod  o f  $293 ,580 .26 .

The Key Food purchase invoices indicated a suggested nark-up percentage

for each item. The average mark-up for all items (taxable and noataxable) fron

the above invoices was 18.8 percent.

The taxable purchases determined above reere narked up 18 percent to

arrive at taxable sales of $346 1424.7L. Petit ioner reported taxable sales of

$185'456.75, Ieav ing addi t ional  taxable sa les of  $1601967.96 and tax due thereon

o f  $12 ,868 .61 .

4. 0n l lay 2, 1980, the Audit Division issued a Notice of Assessment

Review to petitioner which revised the tax due as originally assessed to the

$121868.6L found due based on the audit of petit ionerts books and records.

5. Petitionerts accountant analyzed cash register tapes prior to filing

the sales tax return for the first period in business (July, 1975 and August,

1975) and determined that taxable sales were 10 percent of total sales. There-

after, taxable sales were estimated on sales tax returns f i led based on the

accountant'  s analysis.

After the audit was completed, petitionerts accountant analyzed the

register tapes for the entire period. Said analysis showed that the 10 percent

reported leas an accurate representation of the actual tax collected.

6. An audit of the Key Food store under the previous ordnership for the

period Septenber 1, 1973 through June 30, 1975 disclosed that taxable sales

represented 8.5 percent  o f  gross sa les.
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7. Pet i t ioner argued that the audit  did not coosider sales of t f loss

leaders"; that the allowance for pilferage was insufficient to cover its actual

losses; and that the 18 percent narkup used by the Audit Division leas excessive.

Petitioner further argued that the detailed audit of cash register

tapes performed by its accountant showing that sales taxes collected were

properly paid over is more accurate than an audit  based on purchases.

Pet, i t ioner fai led to establ ish what effect,  i f  any, the sale of ' r loss

leaders" had on the audit results. Petitioner produced no evidence that

pilferage losses were in excess of 2 percent or to show that the markups used

by the auditor were inaccurate.

8. Pet i t ioner acted in good fai th at al}  t imes.

CONCI,USIONS OF LAt{

A. That' petitionerrs books and records were inadeguate for verifying

taxable sales receipts, and as such, the audit procedures and tests perforoed

by the Audit Division to determine such sales were proper in accordance with

section f138(a) of the Tax Law (Uatter of Chartair, fnc. v. Sta-te Tax Commission,

65 A.D.  2d 44 Mat teT of  Sakran v.  State Tax Comnr iss ion,  73 A.D.  2d 9S9) .

B. That the Audit Division reasonably calculated petitioner's tax liability

and petitioner has not overcome its burden of showing error (Mattef of llanny

Qs4luiqsar v. State Tax Cornnission, 69 A.D. Zd 929),

C. That the penalty is cancelled aud interest shall be computed at the

ninimum statutory rate.

D. That the petition of l,lang Foods Co., fnc. is granted to the extent

indicated in Conclusion of f,aw t'Ctt; that in all other respects, the petition is



denied and the Notice of

Taxes Due issued January

DATED: Albany, New York

MAY 2? 1983

. -l-

Determinat,ion and Demand for

10, 1978, as revised on l{ay

STATE

Payment of Sales and Use

2, 1980, is sustaiaed.

TAX COI'IMISSION
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P 481 207 84L
RECEIPT FOR CERTIFIED MAIL
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NOT FOR INTERNATIONAL MAIL

(See Reverse)
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