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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August 31, 1983

William l,Jalker
d/b/a Tri State Mobile & Modular Homes
RD #2
Port  Jerv is ,  NY L277t

Dear  Mr.  Walker :

Please take notice of the Decision of the State Tax Cornrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Cornrnission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Canpus
Albany, New York 12227
Phone il (518) 457-2070

Very truly yours,

STATE TAX COMT,IISSION

cc: Petit ionerts Representative
Isaac Sternheim
114 L iber ty  St .
New York, NY 10006
Taxing Bureaut s Representative



STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Idilliarn hlalker
d/b/a Tri State Mobile & Modular Hones

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
3 /1176-2128 / tg .

AI'FIDAVIT OF I{AIIING

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 3Lst day of August, 1983, she served the within notice of Decision
by cert i f ied mail upon hl i l l iam ldalker, d/b/a Tri State Mobile & Modular Hones,
the petitioner in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid wrapper addressed as fol lows:

Wil l iam ldalker
dlbla Tri State Mobile & Modular Homes
RD I/2
Por t  Jerv is ,  NY L277L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

0A1'HS PURSUAN:I IO TAX IJAW
SECTION 174

Sworn to before me this
of  August ,  1983.31st  day

AUTHCR;:]ED TO ADMINI



STATE OF NEW YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Wil l iam Walker
d/b/a Tri State Mobile & Modular Homes AITIDAVIT OF I{AIIING

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sales &
under Article 28 & 29 of the Tax law for
Per iod 3/  I /76-2/28179 .

Revision
Use Tax

the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 31st day of August, 1983, she served the within notice of Decision
by cert i f ied mail upon Isaac Sternheim, the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

fsaac Sternheim
114 l iber ty  St .
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exl luslve care and cuilody of
the United States Postal Service within the State of New York.

That deponent. further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

AUTIICfi .,liiJ .r.C ADMINISTER

Sflliir;,'||;,"t ro rAx rrAW

Sworn to before me this
of  August ,  1983.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

WILLIAM WALKER : DECISI0N
dlb/a TRI STATE MOBILE AI\ID MODIILAR HOUES

:
for RevisLon of a Dete:mlnatLon or for Refund
of Sales and Use Taxes under Artlcles 28 and 29 z
of the Tax Law for the Perlod March I, L976
through February 28, 1979. :

Petltioner, I'Il l l lam Wal-ker dlb/a Tri State Moblle and ModuLar Homes, RI)

ll2, Port Jervis, New York L277L, flled a petition for revLslon of a determlna-

tlon or for refund of sales and use taxes under Artlcles 28 and 29 of the Tax

Law for the perlod March 1, 1976 through February 28, 1979 (Flle No. 27936).

A small clalms hearLng was held before Arthur Johnson, Hearing Offlcer' at

the offlces of the State Tax Conrmlsslon, Two World Trade Center, New York, New

York ,  on  June 18 ,  1982 a t  10 :30A.M. ,  w l th  a l l  b r ie fs  to  be  subn l t ted  by

January 15, 1983. PetLtloner appeared by Isaac Sternhelm, CPA. The Audlt

Dlvis lon appeared by Paul B. Coburn, Esg. (Wil l lam Fox, Esq.,  of  counsel) .

ISSUES

Wtrether petitioner purchased tanglble personal property for use ln perfo:inlng

a capital improvement or whether the purchase ltself constltuted a capltal

lmprovement.

FINDINGS OF FACT

1. PetitLoner, WllLlam l,lalker dlb/a Trl State MobLle and Modul-ar Homee,

lras engaged ln the sale of noblle and nodular homee.

2. 0n June 20, L979 as the result of an audit, the Audit Dlvlslon lssued

a Notice of Deternlnation and Denand for Payment of Sales and Use Taxes Due

against petitloner coverLng the perLod March 1, 1976 through February 28, L979



, -2-

for taxes due of $4,009.98, plus penalty and interest of  $Lr764.40, for a total

o f  $ 5 , 7 7 4 . 3 8 .

3. On audltr the Audit Dlvlslon revlewed petitionerfs purchaeee of

uodular homes for the audlt perlod and found that the amount of sales tax ehown

on the purchase lnvolce wae lese than the actual tax due based on the tax rate ln

effect for the polnt of delLvery. Petltloner expLained to the audltor that the

tax collected by the manufacturer represented the tax due based on the manu-

facturerts cost of materials lncorporated into the home. The Audlt Divlslon took

the positlon that petitloner lnstaLl-ed the homes whlch conetltuted a capltal

improvement and as such, was llable for tax on the total- purchaee prLce of the

hone exclusive of frelght charges. The totaL llabtlity wae determined to be

$7,703.05 of which $3r693.07 wae pald to the modular home manufacturerg' leavlng

addit lonal-  tax due of $4,009.98.

4. Petltloner dld not install the modular homes at lssue. Such lnstaLla-

tlons were performed by the manufacturer of the home (Upon revlew of contracts

eubmltted by petlttoner after the hearing, the Audlt Dlvlelon conffu:ned thie

fact)  .

CONCLUSIONS OF LAW

A. That the sale and lnstall-ation of modular homes by the nanufacturer of

euch homes constl.tuted a capital lmprovement to real property wlthLn the

meanlng and lntent of sectlon 1105(c) (3) of the Tax Law. Accordlngly, since

petltl.oner purchased a capLtal- lmprovement, the transactlone are not subJect to

tax. Under the circtrmstances herein, the manufacturer ls ltable for the tax

pursuant to sectlon 1110 of the Tax Law.
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B. That the petltlon of WllLtan t{alker dlbla Tri State Mobtle and Modular

Hones ls granted and the Notice of Deternlnatlon and Demand for Palment of

SaLes and Use Taxes Due lssued June 20, 1979 ts cancelled.

DATED: Albany, New York STATE TAX COMMISSION

AUG 311993
PRESIDET{T
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