
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

biay 27, 1983

H.  R .  Wa i t  Co . ,  I nc .
c/o James R. Wait, Secretary-Treasurer
77 Genesee St.
Auburn, llY 13A2l

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
pursuant to section(s) rr39 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and nust be comenced in the
Supreme Court of the State of l$ew York, A1bany County, within 4 months fron the
date of this notice.

fnquiries concerning the conputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit,igation Unit
Building /f9 State Carnpus
Albany, Nev York 72227
Phone il (518) 457-2070

Very truly yours,

sTAlE TAX ColtlfiSSIoN

Petitioner' s Representative

Taxing Bureauf s Representative



STATE OF NSI,T YORK

STATE TN( CO}IWSSION

Matter of the Petition
o f

H .  R .  Wa i t  Co . ,  I nc .

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period t2/ 1/ 78-S / 3l l  80.

ATFIDAVIT OT UAIIING

State of New York
County of Albany

Davld Parcbuck, being duly sworc, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the within notice of Decision by certified
nail  upon H. R. wait Co., Inc., the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lons:

I I .  R .  Wa i t  Co . ,  I nc .
c/o Janes R. tlait, Secretary-Treasurer
77 Genesee St.
Auburn, NY 13021

and by depositing ssme enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before ne tbis
27th day of May, 1983.

AUTIIORIZED TO ISTER
OATHS PT'RSU*$T rO
sEcrroN 174

llX LIAIT



STATE 0F NEI'I YORK'

STATE TAX COUMISSION

In the Matter of the petition

o f

H . R .  W A I T  C 0 . ,  I N C .

for Revision of a Determination or for Refund
of Sa1es and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period December 1,
1978 through May 31, 1.980.

Llhether petitioner

receipts ascertained to

Pet i t ioner,  H.R. Wait  Co.,  fnc.,  77 Genesee Street,  Auburn, New York

of  sa les

Decenber

13021 '  f i led a pet i t ion for revision of a determinat ion or for refund

and use taxes under Art ic les 28 and 29.of the Tax Law for the period

1,  1978 th rough May 31 ,  1980.  (F i le  No.  33954) .

A small clains hearing was held before Arthur Johnson, Hearing Officer, at

the off ices of the State Tax Comrnission, 333 East Washington Street,  Syracuse,

New York, on Octobex 26, 1982 at 9:15 A.M. Pet i t ioner appeared by James Wait ,

secretary-Treasurer.  The Audit  Divis ion appeared by Paul B. Coburn, Esq.

(Anne Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

DECISION

entitled to a credit or refund for tax paid on

unco l lec t ib le .

FIICIINGS OF FACT

l-s

b e

1. Pet i t ioner,  H.R. Idai t  Co.,  Inc. operated a retai l  furni ture store

located at 77-83 Genesee Street,  Auburn, New York.

2. An audit  of  pet i t ioner 's books and records disclosed addit ional sales

and use taxes due of $41325.48. Pet i t ioner paid the taxes determined due plus

appl icable interest under protest and requested a hearing. Thereafter,  pet i t ioner



t

-2-

applied for a refund of $1 ,449.01. which represenLed approxinately 40 percent of

the bad debt credits that were disal lowed on audit .

3.  0n audit ,  the Audit  Divis ion disal lowed $3,202.05 in bad debt credits

taken by petitioner on its sales and use tax returns filed for the period

December 1, 1977 through February 29, 1980. The disal lowance was based on the

fact that the sales on which the bad debt credits were taken, occurred at least

three years prior to the period in which the credit was taken and therefore the

credits were barred by the statute of l imitat ions. The refund appl icat ion was

denied for the same reason.

4. The amount in dispute at the hearing was the full $31202.05 bad debts

credit  disal lowed on audit .

5. The bad debt credits were taken by petitioner within three years from

when the accounts were written off for federal incone tax purposes.

6. Petitioner argued that its sales are on the installnent basis and that

three years is insufficient to determine if an account will become uncollectible.

Moreover, petitioner argued that the credits should be allowed since they were

claimed within three years from when the accounts were written off on income

tax returns.

coNctusroNs 0F tAId

A. That sect ion L132(e) of the Tax law provides that the Tax Comission

nay provide, by regulation, for the exclusion fron taxable receipts of amounts

represent ing sales that have been ascertained to be uncol lect ible or in case

the tax has been paid upon the receipt, for refund or credit for the tax so

paid. Said section further provides that the taking of a credit on a return

shal l  be deemed to be part  of  the appl icat ion for credit  and shal l  be subject

to the provisions of sect ion 1139 of the Tax Law.
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B'  That sect ion 1139(a) of the iax law provides that the Tax comrnission
shal l  refund or credit  any tax, penarty or interest eroneousry, i r regarry or
unconst i tut ional ly col lected or paid i f  appl icat ion therefor shal l  be f i led
with the Tax commission, in the case of a tax paid by appricant to the Tax
commission' within three years after the date when such anount was payable.

c' That the credits claimed by petitioner for the tax paid on bad debts
were not nade within three years after the date such taxes r,rere payable to the
Tax comnission in accordance with section r13g(a) of the Tax law and 20 IrIycRR
525'5'  Therefore, pet i t ioner is not ent i t led to a credit  or a refund ( l lat ter of
J 'C '  Penny co ' ,  rnc .  s ta te  Tax  cornmiss ion ,  ' c tober  17 ,  1gg0) .

D '  That  the  pe t i t ion  o f  H.R.  wa i t  co . ,  rnc .  i s  in  a r r  respec ts  den ied .

DATED: Albany, New york

MAY 27 1983
STATE TAX COM}IISSION
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