
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 30, 1983

Vincenzo & Angelo Enterprises, Inc.
705 2nd Avenue
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Comrnission can only be instituted under
Article 78 of the Civil Practice f,aw and Rules, and nust be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Uuit
Building /19 State Campus
A1bany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Petit ionerts Representative
Uartin A. [{ein
65-12 69th Place
Middle Vi l lage,  NY 11379
Taxing Bureau's Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 30, 1983

Vinny's Mangiamo Enterprises, Inc.
705 2nd Ave.
New York, NY 10017

Gentlemen:

Please take notice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the Stat.e Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building ll9 State Campus
Albany, New York L2227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Petit ioner' s Representative
Martin A. I,/ein
65-L2 69th Place
Middle Vi l lage,  NY 11379
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Petition
of

Vinny's Mangiamo Enterprises, Inc.

for Revision of a Determination or a Refund of
Sales & Use Taxes under Art icles 28 & 29 of the
Tax Law for the Period June L, 1975 through
August  31,  L977.

AFFIDAVIT Otr I{AIIING

fn the Matter of the Petition

o f

Vincenzo & Angelo Enterprises, fnc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Art icles 28 and 29 of the
Tax law for the Period September 1, 1974 through
February 28,  1979.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the State Tax Comnission, over 18 years of age, and that on the
30th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Vincenzo & Angelo Enterprises, Inc., the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Vincenzo & Angelo Enterprises, Inc.
705 2nd Avenue
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said ldrapper is the last known address
of the petit ioner.

Sworn to before rne this
30th day of September, 1983.
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STATE OF I\TEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Vinny's Mangiamo Enterprises, Inc.

for Revision of a Determination or a Refund of
Sales & Use Taxes under Art icles 28 & 29 of the
Tax Law for the Period June 1, 1975 through
Augus t  31 ,  L977 .

AT'FIDAVIT OF UAIIING

In the Matter of the Petit ion

o f

Vincenzo & Angelo Enterprises, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Art icles 28 and 29 of the
Tax Law for the Period September 1, 1974 through
February 28,  L979.

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
30th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Vinny's Mangiamo Enterprises, Inc., the petit ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Vinny's Mangiamo Enterprises, Inc.
705 2nd Ave.
New York, NY 10017

anel by depositing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
30th day of September, 1983.

AU
OA1HS PURSU,.;;*
SECTION I74



STATE OF I\IEW YORK

STATE TAX COMMISSION

tter of the Petition
o f

Vinny's Mangiamo Enterprises, Inc.

for Revision of a Determination or a Refund
Sales & Use Taxes under Art icles 28 & 29 of
Tax Law for the Period June 1, 1975 through
August 31, 1977 .

AFFIDAVIT OF MAIIING

In the Matter of the Petition

o f

Vincenzo & Angelo Enterprises, Inc.

for Revision of a Determination or for Refund of
Sales & Use Taxes under Art icles 28 and 29 of the
Tax law for the Period Septeurber 1, 1974 through
February 28, 7979.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Conmission, over 18 years of age, and that on the
30th day of September, 1983, she served the within notice of Decision by
certified mail upon Martin A. Wein the representative of the petitioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Martin A. Wein
65-12 69th Place
Middle Vi l lage,  NY 11379

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

o f
the

Sworn to
30th day

before
o f  Se

ZED TO

me this
tember,  1983.

ADMINISTER
T0 TAX IJAW3#fidT;f,,r



STATE 0F NEtrI YORK

STATE TAX COI4MISSION

In the Matter of the Petition

o f

vINNy'S MANGIAMO ENTERPRISES, INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 arid 29
of the Tax f,aw for the Period June 1, lgTS
through August 31, tgi7.

DECISIOI{

In the llatter of the Petition

o f

vrNcENzo & ANGEIO ENIERPRTSES, INC.

for Revision of a Deternination or for Refund
of Sales and Use Taxes under Articles 28 and 2g
of the Tax f,aw for the Periods September 1,
1974 through Februaty 28, 7979.

Petitioner, Vinnyrs Mangiamo Enterprises, trnc., 705 2od Avenuel New York,

New York 10017, filed a petition for revisioa of a deternination or for refuod

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

June L, 1975 through August 31, f977 (Fi le l{o. 29195).

Petitioner, Vi.ncenzo & Angelo Enterprises, Inc., 705 2nd Avenue, }{ew York,

New York 10017, filed a petition for revision of a determination or for refuod

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

September 1, 7974 through February 28, 1979 (File No. 32512).

A consolidated formal hearing was held before Arthur Bray, Hearing Officer,

at the offices of the State Tax Comission, Two World Trade Center, New York,

New York, 
-on 

September 22, 1982 at 1:15 P.l{. r, with all briefs to be subnitted
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by February 11, 1983. Petit ioners appeared by Martin A. I{ein, Esq. The Audit

Div is ion appeared by Paul  B.  coburn,  Esq.  (Anna B.  core l lo ,  Esq. ,  o f  counsel ) .

ISSIIES

I. I+lhether the Audit Division properly determined that sales and use

taxes were due based upon a f ield audit of Vincenzo & Angelo Enterprises, fnc.

II .  Whether the Audit Division properly determined that sales and use

taxes were due based upon the applicat.ion of external indicia to the purchases

reported by Vinnyrs Mangiamo Enterprises, Inc.

tr.INDINGS OF FACT

1. 0n November 20, 1,979, the Audit Division issued to petitioner Vincenzo

& Angelo Enterprises, Inc. (hereinafter "V & A Enterprisestt) two Notices of

Determination and Demand for Paynent of Sales and Use Taxes Due for the period

september 1, 1974 through February 28, 7979. The amount assessed in the

Not ices was $551940.78 in  tax,  p lus penal ty  of  $12,558.27 and in terest  o f

$16 ,997 .50 ,  f o r  a  to ta l  amoun t  due  o f  $85 ,496 .55 .

2. 0n November 20, 1979, the Audit Division, as the result of a f ield

audit, issued a Notice of Determination and Demand for Payment of Sales and Use

Taxes Due to Vinnyts Mangiamo Enterprises, Inc. (hereinafter rrMangiano Enterprisestt)

for the period June 1 , 1975 through August 31, 1977. The Notice assessed a tax

due  o f  $4 ,940 .08 ,  p lus  pena l t y  o f  91 ,235 .02  and  i n te res t  o f  91 ,833 .19 ,  f o r  a

tota l  amount  due of  $8r008.29.

3. The assessments in issue were based upon the tax allegedly due arising

from the sales of three separate establishnents: Mangiamo Enterprises which was

rocated at 558 3rd Avenue in New York city ("558 3rd Avenue") and V. & A.

Enterprises, Inc. which had locations at 705 2nd Avenue ("705 2nd Avenuett) and

808 2nd Avenue ("808 2nd Avenue") in New York City.
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4. The store at 558 3rd Avenue rdaa an establishnent which sold pizza and

s o d a .

5. The stores at 705 and 808 2nd Avenue vrere establishnents whicb sold

ttherot' sandwiches, hot and cold food to take out, ice crean coneal cigarettes,

bakery goods and snack itens. Although these stores also sold pizza, it

represented a minor port ion of their  total  sales.

6. During the period Decenber 1, 1973 through llay 31, 1975, each of the

three establishnents reported its sales on the same gales tax return under the

nane Nick's Pizza, V & A Enterpr ises, Inc. In June, 1975, the store at 558 3rd

Avenue was separately incorporated under the name Vinny's llangiano Enterprises,

fnc. Thereafter, Mangiano Enterprises reported its sales on a separate return

under its own nane until it was sold sonetine prior to August 31, 1977.

7. The audit lras cormenced by an observation of the establishment located

at 705 2nd Avenue. 0n May 12, 1978, the auditor went to 705 2nd Avenue and

took a reading of the amount of sales shown on the businessrs two cash registers.

Thereafter, t[e auditor kept a record of the establishnentrs nontaxable sales

from I-1:00 a.m. uot i l  2:00 p.m. whereupon tbe auditor again took note of the

total sales recorded in the cash register. The auditor found that during tbis

three-hour period, the 705 2nd Avenue store had sales of approxinately $508.00

and that 87 percent of the storets sales were taxable. The auditor then

proceeded on the assumption that $500.00 represented one day's sales at 705 2nd

Avenue even though that store ldas open frorn 6:00 A.!{. to 10:00 P.lr. fron llonday

to Friday and until 5:00 P.M. on Saturday. This amount of, sales waa projected

on the basis of a five-day week for fifty weeks a year which resulted i4 total

projected sales of $125r000.00. The auditor then conpared the $125r000.00

against the $151,000.00 which V & A Enterpr ises reported on sales tax returns
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for the year and concluded that V & A Ealerprises was only reporting the sales

of the 705 2nd Avenue store.

8. After the audit of 705 2nd Avenue store was concluded, the auditor

exani.ned 808 2nd Avenue store. At the tine he went to 808 2nd Avenue store,

the partners of V & A Enterprises rdere not oo the prenisee. Since the auditor

was not familiar with anyone on the premises, he did not atteopt to examine tbe

cash register. The auditor observed that tbis did not have as good a coruercial

Location and was snaller than 705 2nd Avenue. In view of the foregoing, the

euditor added 67 percent to the total taxable sales of the 705 2nd Avenue

locatioo to determine the anount of gross sales of 808 2nd Avenue.

9. The auditor did oot go to 558 3rd Avenue purportedly because it was

outside of his territory. However, upon exani4ing the 558 3rd Avenue cof,porate

incone tax returns, the auditor found that the narkup conputed fron the informa-

tion reported on the corporate incone tax returns was 200 percent. The auditor

concluded that this markup was iasufficient based upon the Audit Divisionts

experience with establishnentg of this nature. Therefore, the auditof, increased

the markup to 300 percent and redetermined the amount of this storers sales

accordingly.

10. On the basis of the foregoing observations and computatioas, the

assessmetrt issued to V & A Enterprises was based on three adjustnents. Firet,

an adjustnenF was made to include the incone of the 808 2ad Avenue store j.n

accordance with Finding of Fact 't8't. Secoad, an adjustnent was made to include

the incone of the 558 3rd Avenue location for the period September 1, 1974

tbrough May 31' 1975 in accordance with Finding of Fact "9". Lastly, an

adjustnent was made to V. & A. Enterprise's reported gross sales to reflect the

result of the auditor's observation that 87 percent of the sales of the 705 2nd
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Avenue store were subject to sales tax. The foregoing adjustnents resulted ip

addit ional taxable sales of $6991259.73 and addit ional sales tax al legedly due

o f  $55  ,940 .78 .

11. The assessnent issued to Mangiano Enterprises wa,s based so1ely on the .

adjuetment to the markup noted in Findings of Fact rrgr'.

12. At the tine the audit was cormenced, no sqles records were available

and the only recgrds provided to the auditor were three purchase invoices.

13. It was a practice of petitioners' principals to pay lnvoices as they

arrived and then send the origioal documents to their accountaat. As the audit

was being performed, petitiooers' accountant rcas uoable to provide any addltioaal

docuneatation other than that noted in Finding of Fact rrl2r'.

14. After Lhe assessnents lrefe issued, petitionerst principals retained a

new accountant who tlas able to obtain petitionersr purchaee invoices, check

book, and check stubs. Utilizing the documents and narkups on purchases

purportedly provided by the auditor, the accountant reconstructed V & A Enter-

prisesr gales for the period June, 1.977 through June, 1978. Accordiag to the

accountant's reconstructed salesn V & A Enterprises uaderpaid sales tax during

this period by $770.00.

15' Upon being presented with the worksheet purporting to show V & A

Enterpfisest reconstructed sales, the auditor contacted the suppliers of V & A

Enterprises in an attenpt to verify its purchases as sholdn on tbe worksheet.

The auditor found that the infornation provided by V & A Enterpriaeer suppliere

did not correspond with the amount of purchasee shoryn on the sorksheet.

Thereforel the auditor did not give the workpheet any credence.
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16. At the heari-ng, petitionerst representative subnitted sufficient

documentation to establish that petitionerrs narkup on pizza nas approxinately

200 percent.

coNclusloNs 0F tAlil

A. That sect ion 1138(a) 'of  the Tax Law provides, in part ,  that i f  a.

return required to be filed is incorrect or insufficient, the Tax Comission

shall determine the anount of tax due oa the basis of such information as nay

be available. This section further provides that, if necessary, the tax may be

estimated on the basis of external indicee.

B. That in deternining the amo rnt of a sales tax assessnent, it is the

duty of the Audit Division to select a nethod "'reasonably calculated to

ref lect the taxes duer (uafter of  Grant co. v.  J9!-9I! ,  2 N.Y.zd 196, 206). f '

( l latter of l{eyer v. state Tax comissio4, 51 A.D.zd 2231 227, mot. for lv. to

app. den. 4/+ N.Y.2d 645). hltren the Audit Divislon enploys such a rnethod, it

becomes incumbent upon the'petitioner to establish error (Matter of Meyer v.

State Tax Corm. ,  qupra).

C. That V & A Enterprises. did not naintain proper books and records.

Therefore, the use of an observation test to deternine the amo rnt of tbe

taxable sales of the 705 2nd Avenue store rdas a reasonable method, under the

circrmstances, to calculate the amount of sales tax dud arising fron the sales

of this store (Tax Law $1138(a)).  Sirpi lar i ly,  the use of an observat ion test

of a similar store to determine taxable sales of the 808 2nd Avenue store nith

an adjustnent for the size and location of the store rdaa a reasonable netbod,

under the circumstanceg, to calculate the anount of tax due (Tax Law $1138(a)).

It is noted that exactness is not required where it is petitioner's own failure
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to maintain proper records which prevents exactness in the deternination of

sales tax l iabi l i ty (t{?tter of }Iarkowit? v. State Tax Com., 54 A.D.2d l:OZg aff 'd.

44 N.y.2d 584). lloreover, petitioners have not presented any evidence which

would establish that the use of the observation test resulted i.n an incorrect

determination of sales and use taxes due. The analysis of V & A Eaterprisesf

purchases is deficient inasmuch as all purchases lrere not included.

D. That in vi.ew of Finding of Fact "16", the markup of 300 percent which

was applied to the sales of Mangiano Enterprises was uildarranted. Petitioners

have sustained their burden of proof of establishing that tbe narkup conputed

fron the information provided on the corporate incone tax returns filed by

llangiano Eaterprises was accurate.

E. That the petitions of Vinny's Hangiano Enterprises, Inc. and Vincenzo

& Angelo Enterprises, Inc. is granted to the extent indicated in Conclusion of

f,al,vtrl)'r; that the Audit Division is directed to acCordiogl-y nodify the notices

of determination and denand for palrment of sales and use taxes due issued to

petitioners; and that the petitions of Vinny's llangiano Enterprises, Inc. and

Vincenzo & Angelo Enterprises, Inc. are in all other respects denied.

DAITD: Albany, New York STATE TN( COUMISSION

sEP 3 0 1983
PRESIDENT
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