
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Vincent's Gourmet, LLd.
and Vincent Pernicone, Individually and as an Officer
c/o Vincent Pernicone
St.. George Ferry Terninal
Staten Island, NY 10301

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herer+ith.

You have now exhausted your right of review at the adurinistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conunission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be conrmenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Canpus
Albany, New York L2227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COIOfiSSION

Petit ioner' s Representative
Jack M. Portoey
207 Main St . ,  Box 346
Fort lee, NJ 07024
Taxing Bureaun s Represeatative



STATE 0F NEIrt YORK

STA13 TAX COM}TISSION

In the Matter of the Petltlon
.o f

Vincentr s Gourmet, Ltd.
and Vincent Pernicone, Individually and as an Officer AITIDAVIT OF I{AIf,ING

for Redetermination of a Deficiency or
a DeterninaLion or a Refund of Sales &
Article 28 & 29 of the Tax law for the
September 1, 7974 - August 31, 1977.

a Revisioo of
Use Tax under
Period

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says tbat she is an
euployee of the State Tax Comission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified nail upoo Vincent's Gournet, Ltd. and Vincent Pernicone, Individually
and as an 0fficer, the petitioners in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Vincentts Gourmet, f , td.
and Vincent Pernicone, Individually and as an Officer
c/o Vincent Pernicone
St. George Ferry Terninal
Staten Is1and, NY 10301

and by depositing sane enclosed in a posLpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

before me this
of November, 1983.

to
day



STATE 0F NEI{I YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Vincent's Gournet, Ltd.
and Vincent Pernicone, Individually and as an Officer ATT'IDAVIT OF }TAIf,ING

for Redeternination of a Deficiency or
a Determination or a Refund of Sales &
Article 28 & 29 of the Tax Law for the
September 1, 197t+ - August 31., 1977.

a Revision of
Use Tax under
Period

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Courmission, over 18 years of age, and that on the
10th day of Novenber, 1983, she served the within notice of Decision by
certified nail upon Jack M. Portney the representative of the petitioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jack M. Portney
207 Main St . ,  Box 346
Fort Lee, NJ 07024

and by depositing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exllusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wiapper is the
last known address of the representative of the petitioner.

Sworn
10rh

to
day

before me this
of November, 1983.

x.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon

o f

VINCENT'S GOURI'|BT, LTD.
and VINCENT PERNICONE,

Individually and as an Offlcer

for Revlslon of a Determlnation or for Refund
of Sales and Use Taxes under ArtLcles 28 and, 29
of the Tax Law for the Period September 1, L974
through August 31, L977.

DECISION

Petltloners, Vlncentrs Gourmet, Ltd. and Vlncent Pernlcone, lndivldually

and as an offlcet, clo Vl-ncent PernLcone, St. George Ferry Termi-nal, Staten

IsLand, New York 10301, flJ-ed a petltion for revlslon of a determlnation or for

refund of sales and use taxee under ArtlcLee 28 and, 29 of the Tax Law for the

period September 1, 1974 through August 31, 1977 (Fl1e No. 21727).

A fornal hearing was held before Jul-lue E. Braun, Hearlng Offlcer, at the

offlces of the State Tax Connlsslon, Two l{orld Trade Center, New York, New

York, on l"lay 10, 1983 at 9:45 A.!t. Petltloner appeared by Jack lI. Portney,

C.P.A. The Audlt  Dlvls lon appeared by John P. Dugan, Esq. ( Irwtn Levyr Esq.r

of counsel-) .

ISSUE

Whether the Audlt Dlvislon used proper audlt procedures ln detetmlnlng

pet i t ionersr sales tax l labLl l ty.

FINDINGS OF FACT

1. 0n Deeember 19, L977, as the resuLt of a f le ld audlt ,  the Audlt

Dlvislon issued a Notlce of Determlnatlon and Demand for Payment of Sales and

Use Taxes Due against petltioners, Vlncentf s Gourmet, Ltd. (ttVlncenttsrr) and



-2-

Vincent Pernicone, lndlvldually and as an officer, tn the amount of $421793,76,

plus penalty and intereet of $17,996.51 for a total  due of $60,790.27'  fot  the

perlod September 1, 1974 through August 31, 1977.

2. PetLtLoners operated a store wlth a take-out counter located ln the

Staten Island Ferry Ternlnal. Petitloners eold coffee to go ln the mornlng to

ferry passengers. Petltloners aLso sol-d sandwlches, beetr, soda and baked

goods. Customers had to enter the premlses for servlce; however, there was no

seatlng or other faclLlties for on-premlses consumption. Petltioners employed

four or flve persons.

3. On audit, the audltor lrent to petltionersr place of business to

perforn an observation test in order to determine the ratio of taxable sales to

total- sales. One of Vlncentrs offlcers refused to allow the auditor to conduct

such a test. On two other occasions the audltor returned to Vincentrs place of

businessr but each tlme he was refused admlttance to perform an observatlon

test. The audltor rrent to petltionerst accountantrs offlce to examlne VLncentre

books and records. Petltioners malntained a cash receipte Journal, a general

ledger and Federal and state tax returns. No cash reglster tapes or other such

origlnal sales records were avatlable for audit.

4.  Groes sales per pet l t lonersr books amounted to $649'057.58. The

audLtor accepted thts flgure as accurate and dld not util lze a test perlod or

markup test. Vincentts taxable sales, as reported for the audlt perlod'

a.mounted to $49,231.00 on whLch tax of $3,938.42 had. been pald. Baeed on the

records examined, the very llnlted observatlon of petltlonerst place of busineee,

and his olrn experience, the audltor determlned that 90 pereent of petitlonersr

gross sales were taxable. The audltor allowed credlt for the taxable salee of

$49,231.00 reported and assessed l labl l l ty on the balance of $534,921.00.
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5. The Conrptrollerts Office of the Clty of New York also performed an

audit of Vl.ncentrs, and petltl.oner Vlncent Pernlcone or other officers were

equall-y uncooperative wlth respect to allowlng an observatlon teet.

6. Petitioners malntained that the 90 percent taxabl-e ratLo flgure

deternlned by the audltor was excessive; however, they produced no evldence

whatsoever, elther teetimonlaL or documentary, which would serve to refute or

contradict the findlngs of the Audlt Division.

CONCLUSIONS OF LAI{

A. That sectlon 1135 of the Tax Law requlres every person requlred to

coLlect tax to maintain records of sales and to make these records aval.lable

for audit. Such recotds include sales slips, cash reglster tapes and recelpts.

rfl{hen records are not provided or are lnconplete and lnsuffLcient' it
ls lthe Tax ComLsslonfs] duty to seLect a nethod reaeonably calcu-
lated to reflect the taxes due. The burden then reats upon the
t,axpayer to demonstrate...that the method of audit or the amount of
the tax assessed rras erroneous.tt (Sorfr". Lir" 0p...
Organ iza t ion ,  Inc .  v .  TuL l -y ,  85  A.D.2d 858. )

B. Thatr slnce petltloners had no regtster tapes or other orlglnal sales

recel.pts avallable for audit and refused to allow the audltor to conduct an

observation test on the premlses, the auditor had no alternative but to utillze

external Lndlces to determlne taxable sales. Therefore, the audltor was

justlfled in resorting to an estimate of the taxable sales ratLo to arrive at

petitioners' saleg tax llabllLty. [Seg {qrba v. Nen York State Tax Comieslon,

8 4  A . D . 2 d  6 5 5 ;  T a x  L a w  $ 1 1 3 8 ( a ) 1 .

C. That inasnuch as petitioners provlded no proof whatsoever to substantlate

thelr allegation that the taxable ratio lras excesslve, they have falled to meet

their burden of proving that the audlt fLndl.ngs rrere erroneous.
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D. That the petltlon of Vl.ncentrs Gourmet, Ltd. and Vlncent Pernicone,

indlvidually and as an officer, ls denied and the NotLce of DeternLnatton and

Demand for Payurent of Sales and Use Taxes Due lssued December 19' 1977 Ls

sustalned.

DATED: Albany, New York STATE TAX COMMISSION

N0v 101983



STATE OF NEW YORK
STATE TAX COMIVIISSION

ALBANY, NEW YORK 12227

November 10, 1983

Vincent's Gourmet., Ltd.
and Vincent Pernicone, Individually and as an 0fficer
c/o Vincent Pernicone
St. George Ferry Terninal
Staten fsland, NY 10301

Gentlenen:

Please take notice of the Decision of the State Tax Comniseion enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be cormenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths fron the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

I'IYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /f9 State Canpus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI{MSSION

Petitioner' s Representative
Jack M. Portney
207 l {a in  St . ,  Box 346
Fort Lee, NJ 07024
Taxing Bureauts Representative

cc :



G

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

vrNcENtf s GoURMET, LTD.
and VINCENT PERNICONE,

IndLvidually and as an Offlcer

for Revislon of a Deternination or for Refund
of SaLes and Use Taxee under Articles 28 and 29
of the Tax Law for the Perlod September 1, L974
through August 31, L977.

DECISION

Petitioners, Vlncentts Gourmet, Ltd. and Vincent Pernlcone, lndlvldually

and as an officet, c/o Vincent Pernlcone, St. George Ferry Tetmlnal, Staten

Island, New York 10301, flled a petltlon for revlslon of a determlnatlon or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

perlod September 1, 1974 through August 31, 1977 (ELLe No. 21727).

A formal- hearing was held before Jul-lus E. Braun, Hearlng Officer, at the

offlces of the State Tax Conmission, Two l{orld Trade Center, New York, New

York, on May 10, 1983 at 9:45 A.M. Pet i t loner appeared by Jack M. Portney,

C.P.A. The Audit Dlvislon appeared by John P. Dugan, Esg. (Irwln Levlr Esg.r

of counsel) .

ISSUE

Whether the Audlt Dlvielon used proper audit proeedures Ln deternlnlng

pet l t lonersf sales tax l labl l l ty.

FINDINGS OF FACT

1. 0n December 19, L977, as the result  of  a f le ld audit '  the Audlt

Division issued a Notl-ce of Determinatlon and Demand for Payment of Sales and

Use Taxes Due agalnst petitioners, Vlncentrs Gourmet, Ltd. (rtVincentf srt) and
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Vincent Pernl-cone, lndlvidually and as an officer, in the amount of $421793.76,

p]-us penalty and interest of  $17"996.51 for a total  due of $60'790.27, for t } l .e

period September 1, 1974 through August 31, L977.

2. Petitioners operated a store with a take-out, counter located ln the

Staten Island Ferry TernLnal. Petltioners sol-d coffee to go in the nornlng to

ferry passengers. Petitloners also sold sandnl.ches, beer, soda and baked

goods. Customers had to enter the prenlses for service; however, thete was no

seating or other faciLlties for on-premLses consumptlon. PetLtioners employed

four or f lve persons.

3. On auditr the audltor lrent to petltionersr pLace of buelness to

perform an observation test in order to determine the ratio of taxable sales to

total sales. One of Vincentrs officers refused to al1ow the audltor to conduct

such a test. 0n two other occaslons the auditor returned to Vlncentrs place of

business, but each time he was refused admittance to perform an observatlon

test.  The auditor nent to pet l t lonersr accountantts off lce to exanlne Vlncentre

books and records. Petltloners maLntalned a caeh receipts journal, a general

ledger and FederaL and state tax returns. No cash register tapes or other such

original sales records were avallable for audlt.

4.  Gross sales per pet i t lonersf books amounted to $6491057.58. The

auditor accepted thls flgure as accurate and did not utilLze a test perlod or

narkup test. Vtncentfs taxable sal-es, as reported for the audLt perlod,

anounted to $49,231.00 on whlch tax of $3,938.42had been pald. Based on the

records exanined, the very llnited observation of petltlonersr place of businees,

and his ohrn experLence, the auditor determined that 90 percent of petltioneref

gross sales were taxabl-e. The audltor al-l-owed credlt for the taxable sales of

$49,231.00 reported and assessed J- iabl l l ty on the balance of $534'921.00.
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5. The Conptrollerrs Offlce of the Clty of New York also performed an

audlt of Vlncent's, and petltloner VLncent Pernlcone or other offlcers were

equal-ly uncooperative wlth respect to allowl.ng an observation test.

6. Petitioners malntained that the 90 percent taxable ratlo flgure

determined by the auditor nas excesslve; however, they produced no evldence

whatsoever, either testimonlal or documentary, whlch would aerve to refute or

contradlct the flndlngs of the Audit Divlsion.

CONCLUSIONS OF LAII

A. That sectlon 1135 of the Tax Law requlres every person required to

coll-ect tax to maintaln records of sales and to make these recorda avallable

for audlt. Such records include sales sllps, cash register tapes and recelpts.

rrWhen records are not provlded or are incompJ-ete and lnsufflcient, lt
' is [the Tax Comrnlssionts] duty to select a method reasonably calcu-

lated to refl-ect the taxes due. The burden then reats upon the
taxpayer to demonstrate...that the method of audit or the amount of
the tax assessed rras erroneous.tt (S,ttfrq" Lln. Op.t.
Organ lza t ion ,  Inc .  v .  Tu l l y ,  85  A.D.2d 858. )

B. That, since petltioners had no reglster tapes or other orlginal eales

receipts available for aud.tt and refused to all-ow the auditor to conduct an

observatlon test on the prenises, the audltor had no alternatLve but to utlllze

externaL l-ndlces to determlne taxable sales. Therefore, the audltor was

Justlfied in resorting to an estlmate of the taxable sales ratlo to arrlve at

petitloners' sales tax liablllty. [See Korba v. New York State Tax Comlsslon

8 4  A . D . 2 d  6 5 5 ;  T a x  L a w  S 1 1 3 8 ( a )  l .

C. That inasmuch as petltloners provlded no proof whatsoever to substant,late

thelr allegation that the taxable ratlo was exceasive, they have falled to meet

thelr burden of provLng that the audit flndlngs were erroneoua.
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D. That the petition of Vincentrs Gourmet, Ltd. and Vlncent Pernicone,

lndivl-duaL1y and as an offlcer, is denied and the Notice of Determlnatlon and

Demand for Payment of Sales and Use Taxes Due issued December 19, L977 Ie

sustained.

DATED: Albany, New York STATE TAX COMMISSION

N0\/ 101983 e-CgaXZ'A^:fu
PRESIDENT
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