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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Novenber 10, 1983

Wes t  125 th  S t .  Co . ,  f nc .
t,'}. 125rh Sr..
York, NY 10027

Gentlenen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) ffgS of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice law and Rules, and must be connenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not,ice.

fnquiries concercing the computation of tax due or refund allowed in accordaace
with this decision nay be addressed to:

NY$ Dept. Taxation and Finance
Lar* Bureau - f,itigation Unit
Building li9 State Campus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI{IfiSSION

Petit ioner's Representative
fsaac Sternheim
Turetzky, Sternheim & Co.
114 l iberty St..,  Suite 204
New York, NY 10006
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

276 h lest  125rh St .  Co. ,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  1176-5 /3L l lg  .

Atr'FIDAVIT OF I-TAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
L0th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon 276 West 125th St. Co., fnc., the petit ioner in the within
proceedinE, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

276  WesL  125 th  S t .  Co . ,  I nc .
276 W. 125th St .
New York, NY 10027

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before rne this
10th day of November, 1983.



STATE OF NEId YORK

STATE TN( COMMISSION

276 West

t.er of the Petition
of

125 th  S t .  Co . ,  I nc .
AITIDAVIT OF }T,AILING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  1 /7 6-5/  37/  tg  .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
certified mail upon Isaac Sternheim the representati.ve of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Isaac Sternheim
Turetzky, Sternheim & Co.
114 L iber ty  St . ,  Sui te  204
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
Iast known address of the representative of the petitioner.

Sworn to before rne this
10th day of November, 1983.

/



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Petltion

o f

276 WEST 125TH STREET CO., INC.

for RevLsion of a Deterninatlon or for Refund
of Sales and Use Taxes under Articles 28 and.
29 of the Tax Law for the Perl-od June 1, 1976
through May 31 , L979.

DECISION

Pet l t ioner ,  276West  125th  St , ree t  Co. ,  Inc . ,  276 West  125th  St ree t ,  New

York, New York L0027, flled a petition for revLslon of a deternlnatlon or for

refund of sales and use taxes under Artlcles 28 and 29 of the Tax Law for the

perlod June 1, 1976 rhrough May 31, L979 (Ft le t to.  30406).

A snall claims hearing was held before Arthur Johnson, Ilearlng Officer, at

the offices of the State Tax Cournlsston, Two World Trade Center, New York' New

York, on Januarl  11, 1983 at l :15 P.M. wlth addit ional evLdence to be submitted

by March 15, 1983. Pet i t ioner appeared by Ieaac Sternhelm, C.P.A. The Audlt

Divls ion appeared by Paul B. Coburn, Esq. (Angelo Scopel l i to,  Esq.,  of  counsel) .

ISSUES

I. Wtrether the Audit Dlvlslonts use of a "test perlodrr audit as a basls

for determlnlng petitionerrs taxable saLes was proper.

II. I{hether the additlonal taxabl-e sales resultl.ng from the uee of such

procedure were correct.

III. Whether penalty and that portlon of interest exceedlng the mlnlmum

statutory rate shoul-d be cancelled.
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FINDINGS OF FACT

1.  Pet l t ioner ,  276 West  125th  St ree t  Co. ,  Inc . ,  opera ted  a  d rug  s to re

located on 125th Street ln llarl-em.

2. 0n February 20, 1980, as the result of an audit, the Audit Dlvision

issued a Notlce of Determlnatlon and Demand for Payment of Sales and Use Taxes

Due agalnst petitioner coverlng the perlod llarch 1, 1976 through May 31, 1979

for  taxes  due o f  $171684.22 ,  p lus  pena l - ty  and Ln teres t  o f  $8 '881.56 ,  fo r  a

t o t a l  o f  $ 2 6 , 5 6 5 . 7 8 .

A Notice of Assessment RevLew was subsequentl-y lssued which deleted

the taxes assessed for the perl.od endlng May 31, L976 and revlsed the taxes due

t o  $ 1 6 ,  L O g . 2 6 .

3. Petitioner executed consents extending the perlod of llnitation for

assessment of sal,es and use taxes for the perlod March 1., 1976 through February 29,

L979, to March 20, 1980.

4. Petl-tionerrs books and records did not separately account for taxable

sal-es, nontaxable saLes or sales tax col lected. Pet i t ioner est lmated the

taxabl-e sales reported on sales tax returns flled for the perlod at issue.

On audit, the Audit Divislon analyzed purchase tnvolces for the months

of June, L976, Septenber, L977 and February, 1979 to determlne those purchasee

that lrould resul-t in a taxable sale when resol-d. The purchases rtere categorl.zed

as foll-ows: cards, film, novelties, nlscel-l-aneous, health and beauty' cosnetlce

and perfune, household, tobacco, candy and prosthetic aids. Taxable items

represented 42.1 percent of totaL purchases based on the above analyels for the

period June 1, L976 through August 31, 1976 and 41.3 percent for per ioda

thereafter (prosthetic alds nere not taxable effectlve September 1, L976).

Said percentages were applled to total purchases for the respective perlod to
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deter:mLne taxable purchases of $48,979 and, $439,263. The total taxable purchases'

after adJustlng for a 3 percent pllferage allowancer w€r€ then categorlzed as

above based on the same proportlon found for the teet months. A markup was

computed for each category of purchases uslng the current coats and seLlLng

prlces of sel-ected ltems wlthln that category. The lndlvldual narkups were

applled to the totaL purchases by category to deternlne taxable sales of

$808,446.O0. Pet i t loner reported taxable saLes of $620,735.00 Leavlng addlt lonal

taxab le  sa les  o f  $187,7LL.

Use taxes found due of $1,092.44 on f lxed aseets are not ln dLspute.

5. The Audit Divlelon erroneously lncluded nontaxable Ltens amountlng to

$348.40 in computing the taxable ratios and the percentage of taxable heaLth

and beauty purchases.

6. Petltioner sold cosmetlcs and perfumes to Allou Dlstrlbutors, Inc. at

cost.  Such sales amounted to $101000.00 per yearo

ALlou issued a resale certlflcate to petitLoner coverlng these purchaees.

7. Petitioner dlstrlbuted advertislng flyers regularly whlch advertlsed

speclaL saLe merchandise. The advertlsed items were sold at a mlnimal narkup.

The Audit Dlvlslonrs markup test lncluded some sale ltems; however,

the test dLd not conslder a sufflclent varlety nor dld lt glve sufflcient

weight to the volume of such ltens.

Petl.tioner submitted a markup test whlch included items regularly on

sale as well as the iteurs ln the Audit DlvlsLonrs test. Petitlonerrs test

showed the fol-Lowlng narkup percentages: cards 1002, fLLm 24.12' noveltles

8L.97., miscellaneous 612, health and beauty 35.3%, cosmetlcs and perfume 64.32,

househol-d 33.77.,  candy 83.97t,  prosthet ics 95.6% and tobacco 25.8%.



-4-

Petltloner argued that the markup for the categorles of cardg' noveLtles'

miscellaneous, cosmetlcs and perfume and prosthetic aidg should be reduced by

an addltional 10 percent to al-low for eale items in categorles not lncluded ln

the markup test. Petltloner offered no substantlal evldence to support such an

aLl-owance.

8. Petltlonerrs merchandlse ls dlsplayed openly on the alsl.e ehelves and

on the floor in cardboard cases wlth easy accessabllity for shopllfting.

9. An audit of petltloner's books and records for the perlod Septenber I'

1971 through May 31, 1974 showed that 45 percent of gross eales were taxable

sal-es. The audlt at lssue hereln dl-sclosed a taxable ratlo of 42 percent.

Petltloner estimated that 31 percent of lts sales were taxable on sales tax

returns for the audit period.

10. PetLtioner argued that purchase lnvolces were avallable for the entLre

audlt perlod and should have been used by the audltor in determlning the

taxable purchases.

CONCLUSIONS OF LAW

A. That petltLoner fall-ed to malntaln the books and records required by

sectlon 1135 of the Tax Law and that as such, the Audit Dl.vLsLon could not

verify taxabl-e sales reported or determine such sales wlth any exactness.

That when books and records are Lnadequat'e, rrtest perl.odrt and pereentage

narkup audlts are permisslble (l{atter of Chartalr, ,

65 A.D. 2d 443 Matter of Sakran v. State Tax ConnissLon, 73 A.D. 2d 989).

B. That the narkup test performed by the Audlt Dlvision dld not give

adequate conslderatlon to the dlscount nature of petitlonerfs operatlon; that

the markup percentages indlcated ln Finding of Fact "7" more accurately reflect

the actual narkups.
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C. That ln accordance with Flndlng of Fact tr6fr, purchases ln the category

of cosmetlcs and perfume shall- be reduced by $30,000 and the taxable saleg

recomputed.

That petltioner ls not llable for the tax on the sales to ALI-ou

DistrLbut ing, Inc. pursuant to sect lon f132(c) of the Tax Law.

D. That the percentage of taxable purchases to total purchases sha1l be

adJusted based on Flnding of Fact tr5rr.

E. That pet i tLonerfs plJ-ferage losses were 5 percent aB opposed to the 3

percent allowed on audlt.

F. Petitioner failed to establlsh that its underreportlng of taxable

sales was due to reasonabLe cause and not wilful neglect. Accordingly, the

penalty and lnterest appl-lcabLe to the revlsed taxes due are sustalned.

G. That the pet l t ion of 276 ! [est 125th Street Co.,  Inc. ls granted to the

extent indlcated ln ConcLuslone of Law rrBtr frCrr rfDtr and rrErr; that the Audlt

Dlvlslon is hereby dlrected to nodify the Notlce of Determination and Demand

for Payment of Sales and Use Taxes Due issued Februar! 2O' 1980; and that,

except as so granted, the petLtLon ls ln al-L other respects denied.

DATED: A1-bany, New York STATE TAX COUMISSION

NOv 10 1983
@tu

PRESIDENT
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