
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Hay 6, 1983

265 City Island Sea Food Market
500 City fsland Ave.
Bronx, NY 1CI464

Gentlemen:

P1ease take notice of the Decision of the State Tax Comission enclosed
herewith.

You have now exhausted your right of review at the adninistrat.ive level.
Pursuant to section(s) ff38 of the Tax Law, aay proceeding in court to revlew
an adverse decision by the State Tax Comission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and mugt be corunsqs66 in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date of this notice.

Inquiries concerning the conputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Flnance
Law Sureau - Litigation Unit
Albany, New York 12227
Phone 1l (518) 457-2A70

Very truly your6,

STAlE TAX C0ltlfiSSION

Petitioner t s Representative
Benjanin Schnelkin
$chnelkin & Schnelkin
54 Ul .  Broad St . ,  P.O.  Box 55
Mt. Vernon, NY 10552
Taxing Bureaur s Representative



STATE OF NSW YORK

STATE TAX CO}TMISSION

of
265 City Island Sea Food Market

for Redeternination of a Deficiency or a Revision
of a Deternination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 12/ L/7 t+-5 I 31178.

AIT'IDAVIT OF }IAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, be served the within notice of Decision by certified
nail upon 265 City Island Sea Food Market, the petitioner in the nithin
proceedinS, bV enclosiag a true copy thereof in a securely sealed postpaid
wrapper addressed as followp:

255 City Islaad Sea Food Market
500 City Island Ave.
Bronx, NY 10464

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exilusive care and custody of
the Uaited States Postal Service within the State of New York.

That deponent further saye that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of, the petitioner.

Sworn to before ne this
6th day of Hay, 1983.

AUTHORIZED TO ISTER
OATIIS PUNSUANT TO
sgcfrolr 17{

TAX lllt



STATE OF NEh' YORK

STATE TA:( CO}'HISSION

In the Uatter of the Petition
of

265 City fsland Sea Food Market

for Redeteruination of a Deficiency or a Revisiou
of a Deternination or a Refund of Sales & Uee Tax
under Article 28 & 29 of the Tax Law for the
Per iod 12/  t /74-S /3r  /78.

AFFIDAVIT OT }TAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of TaxatLon aad Fiaance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within notice of Decision by certified
mail upon Benjamin Schmelkin the representative of the pet.itioner in the
within proceeding, by enclosing a true copy thereof in a securely eealed
postpaid wrapper addressed as fol lows:

Benjamin Schnelkin
Schmelkin & Schnelkin
54 W. Broad St . ,  P.0.  Box 65
Ut. Vernon, NY f0552

and by depositint same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the $tate of Nes York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last knowq address of the representative of the petitioner.

Sworn to before ne this
6th day of May, 1983.

OAIHS PTTRSIITNT TO IAT L,AF
sEctroN 17{

AUTHORIZED IO ADil



STATE OF NEW YORK

STATE TAX CO}IMISSION

In  the Mat ter  of  the Pet i t ion

o f

255 CITY ISTAND SEA FO0D MARKET, INC.

for Revision of a Determination or for Refund of
Sales and Use Taxes Due under Articles 28 and 29
of the Tax law for the Period December 1, 1974
through May 31, 1978.

DECISION

Peti t ioner,  265 City Is land Sea Food Market,  fnc.,  500 City Is land Avenue,

Bronx, New York 7A464, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period December 1, 1974 t i rrough May 31, 1978 (Fi le No. 27ggg).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

offices of the State Tax Comrnission, Two l.Jorld Trade Center, New York, New

York, on May 13, L982 at 1:30 P.M. Pet i t ioner appeared by Schmelkin & Schnelkin

CPA's (Kenneth Schnelkin, CPA). The Audit Division appeared by Paul B. Coburn,

Esq.  (Lawrence A.  Newman,  Esq. ,  o f  counse l ) .

ISSTJE

Wtrether the result of an audit by the Audit Division, which utilized an

observation test of petit ioner's business, properly reflects addit ional sales

tax due from petit ioner for the period December 1, 7974 through l{ay 31, 1978.

FINDINGS OT FACT

1. 0n November

City Is land Sea Food

Payment of Sales and

20, 7978, the Audit  Divis ion issued to pet i t ioner,  265

Market,  Inc.,  a Not ice of Determinat ion and Demand for

Use Taxes Due in the aggregate amount of $44,293.00, plus
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penalty and interest. This Notice rdas the result of an audit and covered the

period from December 1, 1974 through May 31 ,  1978.

2. Pet i t ioner,  by i ts president,  Pat Capasso, executed on December 8,

7977, a consent al lowing assessment of sales and use taxes for the period

December 1, 1974 through November 30, 1977 to be made at any t ime on or before

September 20, 1978. 0a June 19, 7978, a second, simi lar consent was executed,

al lowing assessment for the same period to be made at any t ime on or before

December  20 ,  1978.

3. Pet i t ioner,  a corporat ion ut i l iz ing a cash basis systen of account ing,

operates a seafood restaurant and also is engaged, to some extent,  in wholesale

and retai l  f ish sales. Pet i t ioner 's business premises are located at 500 City

Island Avenue, Bronx, New York.

4. An ini t ia l  examinat ion of pet i t ioner 's books and records by the Audit

Divis ion revealed the existence of a day book wherein wholesale sa1es, retai l

sales and restaurant sales were entered dai ly.  In addit ion, there were sales

invoi-ces claimed to be for wholesale sales. These invoices contained a name

and a dol lar amount,  but did not show the purchaser 's address. Sales tax

returns, as f i led by pet i t ioner,  were also avai lable. Pet i t ioner 's records did

not include ei ther cash register tapes or guest checks.

5. The Audit  Divis ion conducted an observat ion test of  pet i t ionerrs

premises during the period commencing on Thursday, JuIy 13 , Lg78 and continuing

through Sunday, July 16, 1978.1 The prenises were observed each day fron noon

unt i l  midnight,  with the observat ion including wholesale sales, market food,

1-  
Pe t i t ioner 's

port ion of Sunday,
were not ut i l ized

premises were also observed by the
July 23, 1978, but the results of

by the Audit Division in computing

Audit Division during a
this day of observation
the asserted def ic iency.
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restaurant sales and bar sales. Tota1 sales for this four (4) day

based on this observation test, were as fol lows:

per iod ,  as

Restaurant Sales Bar  Sa les Market Food Wtrolesale

$4 ,886 .  10 $229.5s $  1  , 087  . 50 $422.s0

5.  For  each ca tegory  o f  sa les  tes ted  (e .g .  bar  sa les ,  res taurant  sa les ,

etc.) ,  the lowest dai ly sales f igure found during the test per iod was mult ipl ied

by three (3) and added to the above four-day totals from the observation test

period ( for each category) to arr ive at a weekly total  sales f igure. This

total figure was then multiplied by the number of weeks in the quarter (13) to

ar r i ve  a t  p ro jec ted  to ta l  sa les  o f  $1271481.00  and taxab le  sa les  o f  $83r159.00

for the quarter ended August 31, 1978. The taxable sales were comprised of the

res taurant  sa les  and bar  sa les .

7 .  Taxab le  sa les  o f  $141865.00 ,  as  repor ted  by  pe t i t ioner  on  fonn ST-100

for the quarter ended August 31, 1977 ,  were increased by sixteen percent ( f6g;

to ref lect menu pr ice increases between 1977 and 1978. This resulted in an

adjusted taxable sales total  of  $171243.00 for the quarter ended August 31,

1977.  F ina l l y ,  the  pro jec ted  taxab le  sa les  f igure  o f  $83,159.00 ,  per  the  obser -

vat i -on test (see Finding of Fact "6"),  was reduced by $171243.00 (reported taxable

sales for the quarter ended August 31, L977, as adjusted) to arr ive at.  addit ional

t a x a b l e  s a l e s  o f  9 6 5 , 9 1 6 . 0 0 .

8. Addit ional taxable sales ($65,916.00) over adjust.ed taxable sales

($17,243.00) resulted in a margin of increase of three hundred eighty two

percent (382"D, which was applied through the entire audit period (December 1,

1974 through May 31, 1978) to taxable sares as reported by pet i t ioner.

9. Pet i t ioner contests the use of an observat ion test and asserts that,

notwithstanding the lack of cash register tapes and guest checks, i t  was
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-  possible to ver i fy pet i t ioner 's tax l iabir i ty on the basis of the exist ing
records kept by pet i t ioner.  rn addit ion, pet i t ioner asserts that changes in
i ts business faci l i t ies, including increases in the amount of restaurant
seat ing and retai l  bar space, nade after the period at issue but pr ior to the
Audit  Divis ion's observat ion test,  shourd cause reduct ion of the amount found
by the Audit  Divis ion as unreported taxable sares. Finarry,  pet i t ioner asserts
that the Audit Division understated the portion of sares made by petitioner to
wholesale buyers, and also that the Divis ion conducted i ts test dur ing the busiest
season fo r  pe t i t ioner 's  bus iness .

10'  Pet i t ioner asserts that the tax, penalty and interest at  issue herein
I 'vere cancel led as the result  of  a pre-hearing conference held on June 9, 19g0.
However' the Audit Division was not properly notified of this conference and
was not represented at this conference. Accordingry, a second conference was
held'  fol lowing proper not ice to both part ies, result ing in no cancel lat ion of
any port ion of the taxes, penalty or interest at  issue.

11'  Pet i t ioner did not produce resale cert i f icates from i ts whoresare
customers'  nor was the Audit  Divis ion able to obtain a comprete f i re of invoices
for such customers (see Finding of Fact , ,4, ,) .

CONCIUSIONS OF I,AI,

A'  That '  a "" 'vendor is obl igated to maintain records of his sares for
audit  purposes (Tax Law, s1135),  and the stat.e,  when conduct ing an audit ,  must
determine the amount of tax due 'from such infonnation as may be availabler,
but ' i f  necessary, the tax may be est imated on the basis of externar indices,
( T a x  L a w ,  5 1 1 3 8 ,  s u b d .  [ a J ) . "  M a r t e r  o f  G e o Korba v. New york State Tax
e t  a l . ,  84  A .D .2d  655 .
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.

B. That where the taxpayer's records are insufficient or inadequate for

use in conduct ing an audit ,  i t  is permissible to ut i l ize a test per iod in

determining the amount of tax due. Matter of George Korba, supra.

C. That petitioner had neither cash register tapes nor guest checks from

which the Audit Division could verify amounts entered on petitioner's books and

records and ul t imately reported on pet i t ioner 's sales tax returns. Accordingly,

the Audit  Divis ion's use of f igures result ing from an observat ion of pet i t ioner 's

business during the specif ied test per iod to determine pet i t ioner 's tax l iabi l i ty

was proper. Furthermore, petitioner has not produced evidence substantiating

either the asserted changes in i ts business operat ion or faci l i ty or the

claimed higher amount of wholesale sales such as would invalidate the nethod or

result  of  the Audit  Divis ion's audit .

D. That the pet i t ion of 265 City fs land Sea Food Market,  fnc. is hereby

denied and the Notice of Determination and Demand dated November 20, 1978,

together with such penalty and interest as rnay be lawfully owing, is sustained.

DATED: Albany, New York STATE TAX COUMISSION

MAY 0 6 1983
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