
STATE OF NEW YORK
STATE TAX COMMIS5ION

ALBANY, NEW YORK 12227

May 13,  1983

12 Chathan Square Restaurant, Inc.
1.1-12 Chatham Square
New York, NY 10038

Gentlemen:

Please take notice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at. the administrative leveI.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Conrnission can only be instituted under
Art'icle 78 of the Civil Practice Law and Rules, and tnust be cornmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the cornputat,ion of tax due or refund alloHred ia accordance
with this decision may be addressed to:

NYS Dept,. Taxation and Finance
Law Bureau - Litigation Unit
Building ll9 State Canpus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TN( COI'IMISSION

Petitioner I s Representative
Maxwell Slote
56 Tain Drive
Great Neck, NY 11021
Taxing Bureaurs Representative



STATB OT NEW YORK

STATE TAX COMMISSION

Ia the Matter of the Petition
of

12 Chathan Square Restaurant, fnc.

for Redetermination of a Deficiency or a Revision
of a Deterrnination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 6/  t l76-513L/79.

AITIDAVIT OT UAIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that be is an ernployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 13th day of Uay, 1983, he served the within notice of Decision by certified
mail upon 12 Chatham Square Restaurant, Inc., tbe petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

12 Chathan Sguare Restaurant, Inc.
11-12 Chatharn Sguare
New York, NY 10038

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the-exilusive care and cullody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said lrrapper is the last known address
of the petit ioner.

Sworn to before me this
13th day of May, 1983.

^A,UTHORIZED TO INISTEB
OATHS PIJRSUAIiT
sEgtlotr r.74

I0 IAX lr.lUf



STATE OF I{EW YORK

STATE TN( COMMISSION

In the Matter of tbe Petition
of

12 Chatham Square Restaurant, Inc.

for Redetermination of a Deficiency or a Revision
of a Determinat.ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period 6l t116-5 /31/79 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departrnent of Taxation and Sinance, over 18 years of age, and that on
the 13th day of May, 1983, he served the witbin notice of Decision by certified
mail upon Maxwell Slote the representative of the petitioner ia the within
proceediuS' bV enclosing a true copy thereof in a securely sealed postpald
wrapper addressed as fol lows:

Maxwell Slote
56 Tain Drive
Great Neck, l fY 11021

and by depositing same enclosed in a postpaid properly addressed lrrapper in a
(post office or official depository) undei the- exclusive care and cuilody of
the United States Postal Service within the State of New York.

That deponent furthet says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
13th day of Hay, 1983.

+UTHCTUZED TO ADM
glTFls PrrRSUAtrr r0
5ECTION 174

ISTER
TAX tlrlv



. STATE OF NEhI YORK

STATE TAX COMUISSION

In the Matter of the Pet i t ion

o f

12 CHATHAM SQUARE RESTAUMNT, INC.

for Revision of a Determinat ion or for Refund
of Sales and Use Taxes under Art ic les 28 and 29
of the Tax Law for the Period June l, L976
through May 31 ,  7979.

DECISION

Peti t ioner,  12 Chatham Square Restaurant,  Inc.,  11-72 Chathan Square, New

York, New York 10038, f i led a pet i t ion for revision of a determinat ion or for

refund of sales and use taxes under Articles 28 and 29 of the Tax law for the

period June 1 , 1976 through May 31 , t97g (Fite No. 3L474).

A smal l  c laims hearing was held before Arthur Johnson, Hearing Off icer,  at

the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

York, on June 16, 7982 at 2:45 P.M. and cont inued on July 20, rg82 at 10:30

A.M. Pet i t ioner appeared by Maxwel l  Slote, Esq. The Audit  Divis ion appeared

by  PauI  B .  Coburn ,  Esq.  ( I rw in  Levy ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the Audit Division's use of the markup method of audit as a

basis for determining pet i t ionerts sales of l iquor,  beer and wine was proper

a n d ,  i f  s o ,

I I .  Whether the addit ional taxable sales result ing from the use of such

procedure was correcL.

I I I .  Idhe ther  the  Aud i t  D iv is ion ts  use  o f  a r r tes t  per iod"  to  de tern ine  sa les

tax overcol lect ions for a three year period was proper.

1



I V .

persona l

-2-.

Whether the Audit Division correctly determined the

property transferred in a bulk sale transaction.

value of tangible

FII{DINGS Otr' FACT

1. Pet i t ioner,  12 Chatham Square Restaurant,  Inc.,  operated the Chi Mer

Restaurant located at 11-12 Chatham Square, New York, New York.

2. 0n July 2L, 1980, as the result  of  an audit ,  the Audit  Divis ion issued

a Notice of Determination and Demand for Paynent of Sales and Use Taxes Due

against petitioner covering the period June 1, 1976 through May 31 , 1979 for

taxes  due o f  $L8,462.14 ,  p lus  pena l ty  and in te res t  o f  910,630.43 ,  fo r  a  to ta l

o f  $ 2 9 , 0 9 2 . 5 7 .

3. Pet i t ioner executed a consent extending the period of l imitat ion for

assessment of sales and use taxes for the period at issue to September 20,

1 9 8 0 .

4. Petitioner maintained and provided the Audit Division with the following

books and records for audit :  cash receipts and disbursements journals,  cash

register tapes, guest checks, purchase invoices, bank deposits,  sales tax

returns and corporation income tax returns.

The Audit  Divis ion accepted the accuracy of food sales recorded in

pet i t ioner 's books and records based on a reported markup of 152 percent.

However, the auditor felt that the reported liquor and beer markup of 112

percent was low. Therefore, a markup test was perforned for l iquor and beer

using purchases for the month of May, L979. The test revealed a l iquot markup

of 257 percent and a beer markup of 172.9 percent.  The l iquor markup was

computed using a 1| ounce serving of l iquor (2 ounces for gin and vodka dr inks),

sel l ing pr ices in effect in May, 1979 and a 15 percent al lowance for spi l lage.

The foregoing markups were appl ied to appl icable purchases for the audit  per iod



. . ' .

to  de termine l iquor  and beer  sa les  o f  $359,237.00 .  Food sa les  o f  $1  ,0961627.00

were added to this amount to arr ive at total  taxable sales of $11455r864.00.

Pet i t ioner reported sales of $1 12941364.00, leaving addit ional taxable sales of

$ 1 6 1 , 5 0 0 . 0 0  a n d  t a x e s  d u e  t h e r e o n  o f  $ 1 2 , 9 2 0 . 0 0 .

Additionally, the Audit Division analyzed guest checks for a sample

period which disclosed an overcol lect ion error factor of .003356 percent.  This

test was used to project addit ional taxes due of $342.14 for the audit  per iod.

The Audit Division also determined that petitioner failed to pay the

bulk sales tax on the tangible personal property it acquired when the business

was purchased. The personal property was valued at $65r000.00 by the Audit

Divis ion on the basis that the depreciat ion schedule f i led with pet i t ioner 's

corporation tax returns listed that amount for furniture and fixtures. Petitioner

admitted that tax is due on personal property transferredl however, it takes

exception to the value assigned to such property by the Audit Division.

5. Pet i t ioner and the Audit  Divis ion st ipulated to the fol lowing facts:

(a) The sales tax computation for the quarter ended August 31, 7976

includes $65r000.00 as the total  sel l ing pr ice paid by the pet i t ioner for the

subject restaurant business i t  acquired.

(b) The sales tax auditors herein ini t ia l ly requested of,  and received

from, the pet i t ioner al l  of  i ts purchase invoices for the months of March,

Apri l  and May, 1979, but used only the May bi l ls in i ts markup tests.

(c) The pet i t ioner made avai lable to said auditors,  at  their  request,

all its monthly summaries for liquor, wine and beer purchases for the entire 36

month period.
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(d) No purchase invoices of the petitioner were at any time requested

by the auditors respect ing (sic) months other than those for March, Apri l  and

M a y ,  1 9 7 9 .

(e) In the analysis by the auditors of pet i t ioner 's invoices purchased

in May, 1979, for purposes of the mark-up test,  the quant i t ies of l iquor,  wine

and/or beer indicated thereon v/ere recorded correct ly,  as shown in said analysis,

but without. regard as to whether any part of the quantities so purchased were

unused as of the end of said month.

( f)  The mark-up test and analysis of pet i t ioner 's purchase invoices

for May, 1979 ref lect an est imated, not an actual,  dol lars and cents taxable

sales f igure. The test and analysis use actual f igures fron the purchase

invoices, al l  based on departmental  tables.

(g) The dol lars and cents taxable sales f igure to which reference is

made in the last preceding paragraph rdas computed by the Department of Taxation

and Finance by applying its own calculation of mark-up on purchases, also known

as the  gross  pro f i t  ra t io  over  cos t .

(h) The auditors accepted the pet i t ioner 's f igures for purchases and

sales of food during the ent ire 36 months under review, except for a 1.61o

"error rate'r  which they set forth in a work sheet dated on or about July 10,

1 9 8 1 .

On the basis set forth in the last preceding paragraph, the

auditors calculated and accepted a gross prof i t  rat io of 152.0843% over cost,

for food, that being the mathematical  result  of  pet i t ionerrs ovrn f igures.

However,  the auditors rejected the pet i t ioner 's sales and purchase

f igures in calculat ing the gross prof i t  rat ios for l iquor,  wine and beer.



( i )  Fol lowing is a

calculated by the Department

Date of Schedule

January 23, 1980
February 4, 1980
March  11 ,  1980
Apr i l  30,  1980
May 1,  1980

-5 -

schedule showing the

by schedules dated as

Deficiency claimed

$72 ,920  .60
10 ,030 .89
12,920.60
10 ,889 .  95
L6 ,432 .A9

tax def ic iency var iously

shown:

Based on addit ional
taxable sales of

$161 ,500 .00
figure not available

161  , 500 .00
t36 ,L24 .4A

figure not available
June 16 ,  1980 L0 ,573.92  t32rL74.OO
J u I y  2 1 ,  1 9 8 0  t 8 , 4 6 2 . 1 4  ( " F i n a l " )  2 2 6 , 0 0 0 . 0 0

(j)  Pet i t ioner should be credited with beer consumed by i ts 16

employees at the rate of 2l bottles daily, seven days a week for the 36 nonth

period, the value thereof to be determined.

(k) The Department has given no credit to the petitioner in its

calculat ions of the f inal  tax def ic iency by reason of the consumption of beer

by pet i t ioner 's employees, al though i t  has given a credit  for the consumption

of food by thern.

6. fn December, 1975, pet i t ioner entered into an agreement with Chin Mer

RestauranL, Inc. to purchase a restaurant business located at 11-12 Chathan

Square, New York, New York for $60r000.00. Said agreement provided that the

sale included al l  of  the chattels,  f ixtures and equipment,  together with al l

other chattels commonly used in and about the premises and used in connection

with the operat ion of said business, as wel l  as the trade name and telephone

number of the sel ler and the good wi l l .

7. Bowery Auction Outlet, which is engaged in buying and selling restaurant

equipment, examined the fixtures and equipment located on the restaurant

premises and appraised the value of each i tem as of JuIy,  7976, the total  of

w h i c h  w a s  $ 1 1 , 5 8 5 . 0 0 .
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8. At the hearing, the Audit Division conceded that the taxes due should

be ad jus ted  to  $16,116.06  on  the  bas is  tha t  i t  unders ta ted  the  taxab le  sa les

repor ted  by  pe t i t ioner  by  929,328.00 .

9. During the test month of May, 1979, pet i t ioner made extraordinary

purchases of gin and vodka. Pet i t ioner purchased 9| cases of gin and 5 cases

of vodka, whereas for the audit  per iod purchases of said i tems averaged 2.6

cases and 3.3 cases per month, respect ively.  The markup on gin was 348 percent

and vodka was 549 percent; thus, the markup computation gave excessive weight

to high markup items.

10. Pet i t ioner has excel lent internal control  of  guest checks. Each

waiter is assigned a number and is issued a numerical  ser ies of checks. When

the waiter leaves for the day, he must account for the checks by returning the

unused checks. The used checks are segregated as to cash or charge and are

used to ver i fy receipts.  The fol lowing day the waiter is issued the unused

checks from the previous day, plus new checks in numerical sequence if needed.

A11 bar charges for beer,  l iquor and wine are recorded on the back of

the guest check and the total for beverages is entered on the front of the

check and added to the charges for food. Sales tax is col lected on the total .

The charges on the guest check are rung separately on the cash register. The

cash register tapes are used to record entr ies in the cash receipts journal.

Pet i t ioner is pr imari ly an eat ing establ ishment.  The bar area is

small with limited seating. Approximateiry 70 percent of liquor, wine and beer

is sold in the dining room.

11. Pet i t ionerrs l iquor dr inks contained between 1! ounce and 2rz ounces of

Iiquor, depending on the type of drink.
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L2. The beer consumed by employees (Finding of Fact "5( j )")  had a cost of

$  1 2  , 2 3 0  . 4 0  .

13. Pet i t ioner argued that the Audit  Divis ion overstated beer sales by

including beer purchased on May 31, L979 in i ts markup test.

The markup test for beer using al l  purchases made in May, 1979 revealed

a markup o f  I72 .9  percent  wh ich  resu l ted  in  es t imated  beer  sa les  o f  $69r855.90

for the audit  per iod. I f  the beer purchases made on May 31, 1979 were deleted

from the test,  the beer markup would be 193 percent.

14. Pet i t ioner also argued that the markups lyere overstated because the

test used 1979 sel l ing pr ices when such pr ices were less during earl ier per iods

of the audit .  Pet. i t ioner,  however,  did not establ ish that markup percentages

were  lower  in  \976 than in  lg7g.

CoNCIUSIoNS 0F tAhI

A. That the audit  procedures described in Finding of Fact "4" are general ly

accepted procedures establ ished by the Audit  Divis ion and are used to determine

the accuracy of books and records; that the auditor is al lowed to resort  to

external indices to ver i fy the accuracy of

S ta tes ,  348 U.S.  127) .

pet i t ioner 's records (Hol land v. United

That based on such audit  procedures, the Audit  Divis ion concluded that

pet i t ioner 's books and records adequatety ref lected food salesl  however,  i ts

markup test for l iquor,  beer and wine disclosed a signi f icant var iance with the

markup obtained frour the purchase and sales f igures recorded on pet i t ionerrs

books and records to conclude that not al l  l iquor,  beer and wine sales were

recorded on the books and thus establ ished the insuff ic iency of pet i t ioner 's

books and records (Matter of  George Korba v. State Tax Commission, 84 A.D.2d

6ss) .



That when books

percentage narkup eudits

' - ' .

aod records are insufficient, t'test period" and

are permissible (llltter of Charlai_r,, InS. v. Stale Ta}

Qqqryrtsqion, 65 A.D.2d 44; Matter of Sakran v. State Tax CoqlqEleq, 73 A.D.2d

989 ) .

B. That the audit conducted by the Audit Division lras proper, with the

exception noted below in Conclusion of Lard I'Ctt, based on the books aad records

exanined and information obtained at tbe time the audit was perforned. However,

based on the evidence presented at the hearing, the Audit Division overstated

petitioner's markup on liquor in that it did not give full consideration to the

quantity of liquor served in drinks and the extraordinary purchases of gin and

vodka (Findings of Fact "9" a4d illl 't), Moreover, the audit did not aLlow for

beer consumed by e4rloyees as stipulated.

That taking into account a substantially reduced markup based on the

above factors; the fact that food eales which conprised 80 percent of petitionerfs

sales were accepted as correct; that 70 percent of liquor, wine and beer is

sold in the dining room, recorded on guest checks and reported on sales tax

returns; the degree of internal control; and the completeness of the books aad

records, petitioner's sales as recorded in its books asd records are correct in

their entirety. Accordingly, the additional taxes of $121920.00 deternined as a

result of the narkup test are cancelled. Petitionef,, however, ls liable for

use tax on the beer consumed by enployees (Finding of Fact "12f').

C. That petitioner had guest cbecks available for the entire audit period

and, therefore, the Audit Division's use of a test period to estimate 6ales tax

overcollections is unauthorized (Hatter of Chartair v. State Tax CommissrQsr

qgpr?; Matter of McCluskey',s Stq?k.I louse, Inc., v. State Tax Comissi.on, 80

A.D.2d 713). AccordingLy, the overcollections of sales tax are reduced to

$.85, the actual anount found due for the test period,



D. That the entire purchase price of the restaurant was not attributable

to tangible personal property; that Lhe agreement to purchase did not specify

the sales pr ice of the personal property;  however,  pet i t ioner establ ished

through substantial docunentary evidence that such property had a market value

of  $11 '585.00  a t  the  t ime i t  was  acqu i red .  There fore ,  the  bu lk  sa les  tax  i s

reduced t .o  $926.80 .

E. That the penalty is cancelled and interest is reduced to the mininun

statutory rate.

F. That the pet i t ion of L2 Chatham Square Restaurant,  Inc. is granted to

the extent indicated in conclusions of lavJ t tB'r ,  rrctr ,  tD, and t tEtt ;  that the

Audit Division is hereby directed to modify the Notice of Deternination and

Denand for Payment of Sales and Use Taxes Due issued July 21, 1980; and that,

except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

MAY 13 1983
STATE TAX COMMISSION

PRESIDENT
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