
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 24, 1983

Turners Grove, Inc. (purchaser)
RD ill Taft Road
East Syracuse, NY 13057

Gentlemen:

Please take notice of the Decision of the State Tax Connnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Corrnission can only be instituted under
Article 78 of the Civil Practice Law and Ru1es, and must be cotrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Building /f9 State Campus
Albany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner 's Representat ive
Shae C. Ri ley
Grimaldi & Fagliarone
627 W. Genesee St.
Syracuse, NY 13204
Taxing Bureauts Representat ive



STATE OF NEhI YORK

STATE TAx COMMISSION

In the Matter of the Petitlon
o f

Turners Grove, Inc. (purchaser)

for RedeterminatLon of a Deflciency or a Revision
of a DetermLnation or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
P e r L o d s  t 2 / L { 6 9  -  L L l 3 0 l 7 2  &  6 l L l 7 4  -  I 2 l 3 I l 7 5 .

State of New York
County of Albany

ConnLe Hagelund, being duly sworn,
employee of the Department of Taxatlon
that on the 24th day of June, 1983, she
certlfled mail upon Turners Grove, Inc.
wlthln proceeding, by enclosing a true
postpald wrapper addressed as foll-ows:

Turners Grove, Inc. (purchaser)
RD #1 Taft Road
East Syracuse, NY 13057

AFFIDAVIT OF MAILING

deposes and says that she ls an
and Flnance, over 18 years of age, and

served the within notlce of DecLslon by
(purchaser), the petltloner ln the

copy thereof in a securely sealed

that the said addressee is the petittoner
forth on said wrapper is the last known address

and by deposlting same enclosed in a postpaid properly addressed wrapper in
(post offlce or official- depository) under the exclusive care and custody of
the United States Postal- Service wlthln the State of New York.

That deponent further says
herein and that the address set
of the pett t loner.

Sworn to before ne this
24th day of June, 1983.

AUTIICN:?:) T.) ANMI}TISTER
0A?i{S r'Ullg,-i,!,ll' TO TA)( IJAW
SEUTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Turners Grove, Inc. (purchaser)

for Redetermination of a Deficiency or a Revision
of a Deterninatlon or a Refund of Sales & Use Tax
under Articl-e 28 & 29 of the Tax Law for the
P e r i o d s  L z l L l 6 9  -  I L l 3 0 1 7 2  &  6 l L / 7 4  -  L 2 / 3 L / 7 5 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connle Hagel-und, being duly sworn, deposes and says that she ts an
employee of the Department of Taxation and Flnance, over 18 years of age, and
that on the 24th day of June, 1983, she served the lrithin notice of Declslon by
certified mail upon Shae C. Ril-ey the representatlve of the petltioner ln the
within proceedlng, by encJ-oslng a true copy thereof ln a securely sealed
postpaid wrapper addressed as folLows:

Shae C. Ri ley
Grinaldl & Fagliarone
627 W.  Genesee St .
Syracuse, NY 13204

and by depositing same enclosed in a postpaLd properly addressed wrapper ln a
(post office or offlcial depository) under the exclusive care and custody of
the United States Postal Servlce within the State of New York.

That deponent further says that the said addressee is the representatLve
of the petitloner herein and that the address set forth on said rtrapper ls the
Last known address of the representative of the petltloner.

before me this
o f  June,  f983,

ii ' i:{i l ' lISfER

Sworn to
24th day

0;ir' j i. i r,UIl^l;i;Jr
$Iuirori 174

r0 iAX tAIry



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

TURNER'S GROVE, INC. (PURCHASER)

for Revislon of a Determlnation or for Refund
of Sales and Use Taxes under Artlcles 28 and 29
of the Tax Law for the Periods December 1, L969
through Novenber 30, 1972 and, June I, L974
through December 31, L975.

DECISION

Peti t ioner,  Turnerrs Grove, Inc.,  Taft  Road, RD 1, East Syracuse' New York

13057, f l led a pet i t lon for revlsion of a determlnat ion or for refund of sales

and use taxes under Artlcl-es 28 and 29 of the Tax Law for the perlods December 1'

1969 through November 30, 1972 and, June 1, 1974 through Decenber 31, 1975 (Fl le

No.  L9754) .

A fornal hearing was held before Jullus E. Braun, Hearing Officer, at the

off lces of the State Tax Courmlsslon, State Off lce Bui lding, Syracuse, New York,

on Apri l  30, 1981 at 1:15 P.M. Pet i t ioner appeared by Grlnaldl  & Fagl- larone,

C.P.A. rs  (Shae C.  R iJ -ey ,  C.P.A. ) .  The Aud i t  D lv ls lon  appeared by  Ra l -ph  J .

Vecchio, Esq. (Paul A. Lefebvre, Esq.,  of  counsel-) .

ISSUES

I. lJtrether the Audit Divislon tinely issued a notice to the petitioner of

the total- amount of taxes which the State claimed to be due from the sell-er in

a bul-k sal-e transaction.

II. lJhether the Audit Divislon ls requlred to take action agalnst the bulk

sale sel ler pr ior to seeking to obtain sales taxes due from the bulk sale

purchaser.
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FII{DINGS OF FACT

1.  0n March 28,  1977,  pet i t ioner ,  Turner 's  Grove,  Inc. ,  f i led a Not i f ica-

tion of Sale, Transfer or Assignment in BuIk with the Audit Division. fnfornation

submitted was that Anthony BarneII and Louis Cacciola sold the land, buildings

and equipment of Taft Grove, RD L, Taft Road, East Syracuse, to Turner's Orove,

Inc. for $70,000.00 of which the furniture, f ixtures, etc. were l isted at

$45'000.00. The date of sale was September 9, 1975. The Department of Taxation

and Finance received said notice on Apri l  1, 1977.

2. 0n June 30, 1977, the Audit Division notif ied petit ioner as purchaser

in a bulk sale transaction of a possible clain for New York State and local

sales and use taxes from the seller Anthony Barnell and f,ouis Cacciola d/b/a

Taft Grove.

3. 0n JuIy 15, 1977, the Audit Division issued a Notice and Demand for

Payneat of Sales and Use Taxes Due against Turnerts Grove, Inc. (Purchaser)

covering the periods Decernber 1, 1969 to November 30, 1972 and June 1, 1974 to

December 31, 1975 for taxes due of $111553.33, plus penalty and interest of

$5 '870.20,  for  a  to ta l  o f  $17,433.53.  Pet i t ioner  was held l iab le for  taxes

determined due fron Anthony Barnelt aud louis Cacciola d/b/a Taft Grove in

accordance with section 1141(c) of the Tax Law. The Notice also included the

bulk sale tax on the value of tangible personal property transferred.

4. Petitioner argued that it had not paid the tax because it was secondarity

liable and that collection should oot proceed against it uatil the State

proceeded against the selIer of the property. Petitioner further argued that

it had not received timely notice of sales tax due from the serler.
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CONCLUSIONS OI'LAW

A. That the transaction between petlttoner and Anthony Barnell and Louis

Cacciola d/b/a Taft Grove constltuted a bulk sale withln the meaning and intent

o f  sec t lon  1141(c)  o f  the  Tax  Law.

B. That sect ion 1141(c) of the Tax Law effect ive during the perlod ln

lssue provided, in part ,  that within 180 days of receipt of  the notLce of a

bulk sal-e, the Tax Commisslon must give notice to the purchaser of any taxes

whlch the State clains to be due from the seller. The Department of Taxatlon

and Finance received not ice of the bulk sale in issue on AprLl  1,  1977 and the

Audit  Divis ion issued a not lce and demand on July 1.5, 1977. Slnce the not ice

was issued wlthln the 180 day statutory period such notlce was tlmely.

C. That the State may not be estopped ttfron collectlng taxes lawfully

imposed and remalning unpaid in the absence of statutory authorityt' lM"Elgg

Sta te  Tax  ComlssLon,  45  A.D.2d,625,  627) .  There  ls  no  s ta tu to ry  du ty  o r

responslbil-ity imposed on the State to first obtaln tax due from the seller ln

a bulk saLe transactlon (Matter of Edward M. Burns d/b/a studio B, state Tax

Connnission, Decembet 14, L982).

D. That penalty and interest

sect ion 1145(a) of the Tax Law are

in excess of the minlmum prescrlbed by

waived



'  -$:

E. That the pet i t lon of Turnerrs Grove, Inc. ls granted to

indicated in Conclusion of Lalr ttDfr, and that, except as granted,

the

the

extent

pet i t lon

is in al l  other respects denied.

DATED: Albany, New York

JUN 241983
STATE TAX COMMISSION
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