
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  21,  1983

Trai ler  Renta ls ,  Inc.
644 Cof feen St . ,  Box 381
Watertown, NY 13601

Gentlemen:

Please take notice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax law, any proceeding in court to review
an adverse decision by the State Tax Comnission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, wii.hin 4 months from the
date of  th is  not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone l/ (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc : Petitioner' s Representative
Anderson Wise
145  C l i n ton  S t . ,  P .0 .  Box  704
I{atertown, NY 13601
Taxing Bureau' s Representative



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the patition
o f

Tra i ler  Renta ls ,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod 3/  1 /77 -8/  31/79.

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st'  day of October, 1983, she served the within notice of Decision by
cert i f ied mail upon Trai ler Rentals, Inc., the petit ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Tra i ler  Renta ls ,  Inc.
644 Cof feen St . ,  Box 381
Llatertown, NY 13601

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the- exllusive care and cuiiody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
21s t  day  o f  October ,  1983.

f lr-flJgRrzED T0 ADMTNTSTER
Sfdfiril"fsuAr{r ro iAx iliy



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petit ion
o f

Tra i ler  Renta ls ,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sa1es & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod 31 1177 -8 /3L/ lg  .

AFFIDAVIT OF I{AII.ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
21st day of 0ctober, 1983, she served the within notice of Decision by
certified mail upon Anderson Wise the representative of the petitioner in the
within proceedinS, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Anderson Wise
145  C l i n ton  S t . ,  P .0 .  Box  704
Watertown, NY 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the- exi lusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet.itioner herein and that the address set forth on said rrrrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
21s t  day  o f  Oc tobe r ,  1983 .

#f,ns-fffid$,T8'iHffi



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl.on

o f

TRATLER RENTALS, INC.

for Revlslon of a Determlnatlon or for
of Sal-es and Use Taxes under ArtlcLes
of the Tax Law for the Perlod March I,
through August 31, 1979.

29

DECISION

Refund
28 and

L977

Petltl.oner, Trall-er Rentals, Inc., Box 381, 644 Coffeen St,reet, I{atertown,

New York 13601, filed a petltlon for revislon of a determinatlon or for refund

of sal-es and use taxes under Articles 28 and 29 of the Tax Law for the perlod

March 1, L977 t l : . tough August 31, 1979 (Fl le No. 31555).

A snall claims hearing was held before Arthur Johnson, Hearlng 0fflcer' at

the off ices of the State Tax Cornnisslon, 207 Genesee Street,  Ut lca, New York,

on March 9, 1983 at 1.0:45 A.M. Pet l t loner appeared by Anderson Wise, Esq. The

Audlt DivlsLon appeared by John P. Dugan, Esq., (Alexander Welss, Eeq., of

counsel) .

ISSUE

llhether malntenance services performed by empl-oyees of petltloner corpora-

tlon for Lawrence E. Snith are subject to tax.

FINDINGS OF FACT

l. Petitloner, Traller Rental-s, Inc., operated a nobile home park ln

Watertown, New York. Lawrence E. Snlth was the maJority stockholder, a dLrector

and officer of said corporation. Mr. Srnith, lndividually, owned the property

adJacent to the noblLe home park.



2. 0n May 14, L976, petitLoner and Lawrence E. Snlth entered lnto an

agreement for the hlrlng of employees to work on property owned by each. The

agreement contalned the foLl-owlng provislons:

1. Resolved that Trailer Rentals and Lawrence E. Smith
lndivldually act as one Ln the hiring of employees.
Together they will act as one empl-oyer.

2. Each will be reeponslble for thelr share of wages,
FICA, compensation lnsurance and other expenBes based
on hours of employment.

3. Each wil-l contrlbute theLr ghare, based on each nonthly
biLLing or seasonal blll lng (hours worked for each).
However, advances wlLL be made on account.

4. The basis of the b1LLtng wtll be the cost of compenaa-
tion lnsurance as to which wlll handle the accounting
and payments. I,ltrlch ever can obtain the loweet rate.

5. The term of employment rf,lLl be from Aprll or May to
December of each calendar year.

6. A11 enpl-oyees wiJ-J- be temporety - based on work avaLLable.

Thls arrangement was establlshed because neither petltloner nor Mr.

Smith, separatell, had sufficlent work to keep malntenance personnel employed

on a fuLl- tine basis.

3. Malntenance servlces for the nobile hone park were performed by

empLoyees of petltloner. The same personnel- perforned malntenance servlces on

the property owned by Mr. Snith. These personneL lrere carrled on the books and

records of petitioner for payroll taxes, unemployment insurance and the llke.

Petltloner kept records of the actual- hours the malntenance personnel worked

for each. Petitl-oner paid the wages of the employees and bllLed Mr. Sntth tn

proportlon to the number of hours worked for hln.

4. On audlt, the Audit Dlvision determined that the charge befiteen petltloner

and Lawrence E. Snith constituted sal-es of servlces subJect to the tax lmposed
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under section 1105(c) (5) of the Tax Law and hel-d petltloner llable for the

taxes due thereon of $L,O22.I4. The audLt aleo disclosed use taxes due of

$183.33. Petltioner is not dlsputing the use taxes and has nade paynent thereof.

5. On ApriL 18, 1980, as the resuLt of the foregolng audlt, the Audl.t

DlvLslon issued a Notl.ce of Determinatlon and Demand for Pa;ruent of Sales and

Use Taxes Due agalnst petltioner coverlng the perlod March 1, 1977 through

August  31 ,  L979 fo r  taxea due o f  $1 ,205.47 ,  p l -us  in te res t  o f  $191.L2 ,  fox  a

t o t a L  o f  $ 1 , 3 9 6 . 5 9 .

On Septenber 30, 1980, the Audlt Dlvislon adJusted the tax on said

not ice to $11006.56, the amount at issue herein.

6. Petltioner argued that itself and Lawrence E. Sntth lrere co-employere

of the same personnel and that the charges to Mr. Snith for services were hls

share of employeest wages whlch are exempt from tax under section 1105(c)(5) of

the Tax Law.

CONCLUSIONS OF LAW

A. lhat an enployer-enployee relatlonshlp did not exlst between Lawrence E.

Snlth and the lndlvl.duals performing malntenance services; that sald personnel

were employed by and theLr nages pald by petitLoner corporatlon, a separate and

dlet inct business ent l ty.

That the charges made by petl.tioner to Lawrence E. Snith constltuted a

sale of services wlthin the meanlng and lntent of sectLon 1105(c)(5) of the Tax

Law and were thus subJect to sales tax. (ltatt.r of f07 D.l*t ,

State Tax Cornmlsslon, March 5, 1981. Matter of  CentraL Markets '  Inc.,  State

Tax Connlssion, Aprl l  9,  1982. Matter of  Locy Development,  Inc.,  State Tax

Conrmlssion, May 6, 1983. )



B. That the petition of Tral.ler Rentals, Inc. Ls denled and the Notlce

of Determination and Demand for Paynent of Sales and Use Taxes Due iesued

Aprl l  18, 1980 ls sustained.

DATED: Al-bany, New York STATE TAX COMMISSION

OcT 21 1983
PRESIDENT
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