
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 29, 1983

& as PartnerCharles Tokos, fndiv.
d/bla Flower Factory
2518 Snith Rd.
Binghamton, NY 13905

Dear  Mr .  Tokos :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Connission ian only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

rnquiries concerning the computation of tax due or refund allowed
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 12227
Phone / /  (518) 4s7-2oto

Very truly yours,

STAIE TAX CO}II'ISSION

Petitioner t s Representative
Charles Petrolawicz
Thompson, I,Jatson & Company,
3301 E.  Ma in  St .
Endwel l ,  NY 13760

accordance

Taxing Bureaur s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petltlon
of

Charles Tokos, Indlv. & as Partner
d/b/a Fl-ower Factory : AFFIDAVIT OF IIAILING

for Redetermination of a Deficiency or a Revision :
of a Detemination or a Refund of SaLes & Use Tax
under Article 28 & 29 of the Tax Law for the Period:
9 /  L /7s-LL l30 l75  & 3 l  L l76-LL l  30177 .

State of New York
County of Albany

Connie Hagelund, being duLy sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the within notlce of Decislon by
certlfled malJ- upon Charles Tokos, IndJ.v. & as Partner, dlbla Flower Factory
the petitioner ln the wLthln proceeding, bI enclosing a true copy thereof in a
securely seal-ed postpaid wrapper addressed as follolrs:

Charles Tokos, Indlv. & as Partner
d/b/a Flower Factory
2518 Snith Rd.
Blnghanrton, NY 13905

and by deposltlng same enclosed in a postpald properl-y addressed wrapper in a
(post offlce or official depository) under the excl-uslve care and custody of
the Unl-ted States Postal Servtce within the State of New York.

That deponent further says that the sald addressee ls the petitioner
herein and that the address set forth on saLd lrrapper ls the last known address
of the pet i t ioner.

Sworn to before me thls
29th day of June, 1983.

AUTHORIZED TO ADMINISTER
OATHS PT'RSUANT IO TAX IJJTty
SECTION T74



STATE OF NEW YORK

STATE TAX CO},IMISSION

In the Matter of the Petition
o f

Charles Tokos, Indlv. & as Partner
d/bla Flower Factory

for Redetermlnation of a Deficiency or a Revision
of a Determlnation or a Refund of Sal-es & Use Tax
& :
u-nder Article 28 & 29 of the Tax Law for the
P e r l o d  9 / I / 7 s - L L / 3 0 / 7 5  &  3 l L l 7 6 - L L l 3 0 l 7 7 .

AI'FIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
empl-oyee of the Department of Taxatlon and Flnance, over 18 years of age' and
that on the 29th day of June, 1983, she served the within notlce of Declsion by
certlfled mail upon Charl-es Petrolawlcz the representatlve of the petltl.oner
in the ril lthin proceeding, bY encl-osLng a true copy thereof in a securely sealed
postpald rdrapper addressed as foll-ows:

Charles Petrolawlcz
Thompson, Watson & Conpany, P.C.
3301 E.  Ma in  St .
Endwel l ,  NY 13760

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post offlce or offlclal depository) under the exclusive care and custody of
the United States Postal Servlce within the State of New York.

That deponent further says that the sald addressee ls the representative
of the petitloner herein and that the address set forth on saLd wrapper ls the
last known address of the representative of the petitioner.

Sworn to before ne thls
29th day of June, 1983.

AUTHOBIZED TO ADMINISTER
OATriS PURSUAI.IT T0 TAI IJtt{
SECTION r74



STATT OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CHARLES TOKOS, INDIVIDUALLY AND AS PARTNER
DlBIA FLOI^IER FACTORY

for Revision of a Deterninatlon or for Refund
of Sales and Use Taxes under ArticLes 28 and 29
of the Tax Law for the Periods September 1,
1975 through November 30, 1975 and March 1,
1976 through Novenber 30 ,  1977.

DECISION

Peti t loner,  Charles Tokos, Indlvidual l -y and as Partner,  d/b/a Flower

Factory, 2518 Snri th Road, Binghamton, New York 13905, f i led a pet i t lon for

revision of a determination or for refund of saLes and use taxes under Artlcles

28 and 29 of the Tax Law for the p6riod September 1, 1975 through November 30,

1975 and March 1, 1976 through November 30, f977 (Fi le No. 28027).

A small clalms hearlng was held before John F. Koagel, Hearing Officer, at

the off lces of the State Tax Commission, 164 Hawl-ey Street,  Binghamton, New

York ,  on  February  10 ,  1983 a t  9 :15  A.M. ,  Pet i t ioner  appeared by  Char les  F .

Petrolawi cz, Esq. The Audit  Dlvls lon appeared by Paul B. Coburn, Esq. (Janes

F .  M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the Audit Division correctly determined the taxable sales and

taxes due from the partnership operat lon of the Flower Factory.

II. i{trether the partnershlp which operated the Fl-ower Factory ternlnated

on May 10, 1977, relLeving pet i t ioner,  Charles Tokos, of hls personal l labi l l ty

from saLd t ime.
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FINDINGS OF'FACT

1. Pet i t ioner,  Charles Tokos, operated the Flower Factory ln partnershlp

wlth I'Ii l l ian l{oll-er. The FLower Factory had two locatlons within Grandway

Department Stores at Bingharnton and Endlcott, New York and sold fresh flowers,

plants and related suppl ies such as pots and sol l .

2.  0n June 20, L979, as the result  of  a f ie ld audit ,  the Audlt  Dl.vLsion

issued a Notlce of Determination and Demand for Payment of Sales and Use Taxes

Due against pet i t ioner,  Charl-es Tokos, for taxes of $13,076.43 plus penalty and

interest of  $6,971.02 for the periods September 1, 1975 through November 30,

1975 and March 1, 1976 through November 30, 1977.

3. 0n audlt, the partnershipts records were deemed incompLete and lnadequate

due to the auditorrs f indings of discrepancles in sales reported ln the sales

ledger,  Federal  partnershlp returns and sales tax returns, in addit lon to

l l legible and missing cash reglster tapes.

4. The audit began ln 1979 at which tiure Willian Woll-er operated the

Flower Factory in Binghanton as a sole proprietorshlp. A conparison of prlces

shown on purchase invoices for Aprll 1979 to shelf marked prices revealed the

sole proprletorshipts markup was L39.77 percent.  The auditor determlned that

the partnership purchased $141,121.00 ln plants and f lowers over the perlod

March 1, 1975 through November 30, 1977. She considered that 5 percent of said

purchases were lost in spollage and that I percent were given away to exempt

organlzat lons. The balance was added to the supply purchases of $22,031.00

whlch  resu l ted  in  goods  fo r  sa l -e  o f  $154,755.00 .  App l lca t ion  o f  a  L39.77

percent markup resulted in sales before adjustments of $371r056.06.

The auditor had found that the partnershipts records showed a 423.L8

percent increase in sales for the week preceeding certain hol idays. As the
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audlt period had 16 such hol-Ldays, sal-es for the pre-holiday weeks were increased

by 423.18 percent.  A further adjustment alLowed for a 15 percent discount for

the weekly sal-es succeedlng a holiday. The adjustments for holidays resulted

ln taxable sales of $509,644.60. The partnership reported taxable sal-es of

$268,818.33 .  The d i f fe rence o f  $240,846.27  was added to  the  $3 ,600.00  wh lch

was attr lbutable to the bulk sale of the assets at the Endlcott  store to arr ive

a t  add i t lonaL taxab l -e  sa les  o f  $244,434.29  and tax  due o f  $17,110.36  fo r  the

period March l ,  1975 through November 30, L977.

5. At the hearing, pet i t ionerts representat ive introduced into evldence

income statements for the nine nonth period ended November 30, 1975' and the

twelve month periods ended November 30, L976 and, November 30, 1977 as prepared

by Thornpson, Watson & Conpany, P.C. Said cert i f ied publ ic account ing f i rm

certified that the books and records used Ln the generation of the lncome

statement.s rdere examined in accordance with generally accepted audltlng standards

and included such tests and audlting procedures as considered necessary under

the circumstances. I t  was qual i f ied by the statement that the gross prof i t

method of computing some of the inventorles was utllized slnce Thompson, I,Iatson

& Conpany was not engaged as accountants until late 1981.

6. The aforementioned certification was not sigoed by a member of Thompson'

l{atson & Conpany and did not contain the corporate seal. Thompson, Watson &

Companyts representat lve, testLfying at the hearlng, lndLcated that the saLes

shown on the statements were extracted from the partnershipts records and that

no lndependent reconstruction was undertaken to verify the sales.

7. The auditor 's adjustments for pre-hol iday weeks had the effect of

increasing the normal narkup of 139.77 percent to 9L4.66 percent dur lng those

weeks.
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8. Pet i t ioner nas not assessed for the port ion of the audlt  per lod

December 1, 1975 through February 28, 1976 due to the three year statute of

l lmitat ions. The period September 1, 1975 through November 30, 1975 was not

time barred due to the late fil-ing of the sal-es and use tax return for this

per iod .

9, I t  was pet l t ionerrs content ion that his partnership wlth Wll l lan

Woller in the Flower Factory terminated on May 10, L977. A U.S. Partnershlp

Return of Income fiLed for the Flower Factory for the calandar yeat 1977 and

lncluded ln the audltorrs field audit report lndlcated the partnership operated

for 12 months. A Federal ScheduLe K-l fl led by I'l i l l iam l{oLLer for the calendar

year 1977 and also included in the auditorfs report indicated that the partnershLp

had terminated during the year. The auditor was unable to flnd any record of a

dissolut ion in the off ice of the Broome County Clerk. Pet i t ioner presented no

documentary evidence to substantiate the dissol-utlon of the partnership Ln the

perlod under review.

CONCLUSIONS OF LAW

A. That sect ion 1138(a) of the Tax Law provides, in pert lnent part ,  that

"( i ) f  a return required by this art lc l -e is not f l led, or i f  a return when f l l -ed

is incorrect or lnsufficient, the amount of tax due shall be determined by the

tax connission from such information as nay be avallable. If necessary, the

tax may be est imated on the basis of external-  indices.. . . r l

B. That the Audit Division properly used lts authority within the meanlng

and intent of  sect ion 1138 in i ts determinat ion of the partnershiprs sales and

sales tax due when, ln fact,  sales records nere not adequately uraintaLned.

C. That the Audit Divlsion, however, erred in increaslng the pre-hol-lday

sales. It is inconcelvable that an arrangement selling normal-ly at a 139.77
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percent markup would se1l prlor to a hollday at a 9L4.66 percent markup as ls

reflected ln the Audit Dlvlsionrs pre-hollday mark-up. That al-l- sales are to

be recomputed using the audited markup of 139.77 percent and naklng the other

adjustment and allowances stated in Finding of Fact tt4tt.

D. That the burden of proof is upon the petitloner and Charl-es Tokos has

failed to show that he was not a partner of the Flower Factory during any part

of the audit perLod. Charles Tokos is therefore llabl-e for the entLre amount

of tax assessed as a resul-t of the markup audit as well as the bulk sale of the

furniture, fixtures, equipment and suppl-l.es.

E. That the pet i t ion of Charles Tokos, IndLvidual ly and as Partner,  dlb/a

Flower Factory is granted to the extent lndicated ln Conclusion of Law ttCtt

above; that the Audit  DLvLsion ls hereby directed to recompute pet l t ionerts tax

liability and accordingly nodify the NotLce of Determinatlon and Demand for

Paynent of Sales and Use Taxes Due issued on June 20, 1979; that,  except as so

granted, the pet i t ion is ln al- l -  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUN 291983
PRESIDENT
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