
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

Super Seal Aluminum Industries, Inc.
55 4th St .
Brooklyn, NY 77237

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhaust.ed your right of review at the administrative level.
Pursuant to section(s) 1138 of the Tax Law, any proceeding in court to review
an adverse decision by the State Tax Cornmission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - tritigation Unit
Albany, New York 12221
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Sidney Wolen
One World Trade Center, Suite 1411
New York, NY 10048
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMI'TISSION

In the Matter of the Pet i t ion
o f

Super SeaI Aluminum Industr ies, fnc.

for Redetermination of a Deficiency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  317174-2128/ lZ  .

AIT'IDAVIT OT }TAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Super SeaI Alunrinum Industr ies, Inc.,  the pet i t ioner in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Super Seal Aluminum Industries, Inc.
55 4rh st .
Brooklyn, NY 11231

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exi lusive care and cui lody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
5th day of I Iay, 1983.

AUTHOEIZED TO INISTER
OATHS PURSUANT
SECTION I74

10 TAX IJIW



STATE OF NEh' YORK

STATE TAX COMI'IISSION

In the Matter of the Pet i t ion
o f

Super SeaI Aluninurn Industries, Inc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax law for the
Per iod  3 /L174-2 /28 / t t  .

AT'FIDAVIT OF }'AII.ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Sidney Wolen the representative of the petitioner in the within
proceedingr bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sidney Wolen
One World Trade Center,  Suite 141l
New York, NY 10048

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exilusive care and cuitody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTH0RIZED 10 IDIIIINISTER
OAIHS PTIRSUAII1 TO TAX L.AN
SECTION 174



STATE OF NEW YORK

STATE TN( COIOIISSION

In the Matter of the Petition

of

STJPER SEAL AIIN{INW INDUSTRIES, INC.

for Revision of a Determination or for Refund
of Sa1es and Use Tax under Articles 28 and 29
of the Tax Law for the Period March 1, L974
through February 28, 7977.

DECISION

Petit ioner, Super Seal Aluminum IndusLries, Inc., 55 4th Street, Brooklyn,

New York, filed a petition for revision of a determination or for refund of

sales and use tax under Articles 28 and 29 of the Tax Law for the period March

1, 1974 through February 28 , 1.977 (FiIe No. 21630) .

A fornal hearing was held before Milton Koerner, Hearing 0ff icer, at the

offices of the State Tax Commission, Two World Trade Center, New York, New York

on October 8, 1980 at 9:15 A.M. and continued before Robert A. Couze, Hearing

0f f icer  on Ju ly  16,  1981 at  12:05 P.M.  Pet i t ioner  appeared on 0ctober  8,  1980

by Sidney Wolen, Esq. and Kraut & Resnick, Esqs. (Alan G. Kraut, Esq., of

counsel) and on July 16, 198L by Sidney lrlolen, Esq. The Audit Division appeared

by Ralph Vecchio,  Esq. ,  (Angelo Scopel l i to ,  Esq. ,  o f  counsel ) .

ISSIIES

I. I{hether the Audit Division properly disallowed exemptions for certain

alleged1y nontaxable sales for which proper certificates were either unavailable

or incomplete.

II. I^lhether the Audit Division used cash receipts figures which already

included sales tax in determining petit ionerrs tax l iabi l i ty.
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I I I .  Whether penalty and interest in excess

be waived.

of the statutory mininum should

FII{DINGS OF FACT

1. On January 9, 1978, as the result of a f ield audit,  the Audit Division

issued a Notice of Determination and Demand for Palment of Sales and Use Taxes

Due against petit ioner, Super SeaI Aluminun Industries, Inc., in the amount of

$26,038.27,  p lus penal ty  and in terest  o f  $10,528.03,  for  a  to ta l  o f  $361566.30

for the period March 1, L974 through February 28, L977. The Notice also

included petit ioner's off icers, Joseph Vespa, Joseph Rotel la and Morton Ben.

2. During the period in issue, petit ioner sold and occasionally instal led

windows. Some of petit ioner's sales were for resale. Other sales were made

directly to cusLomers where petit ioner instal led the windows. Petit ioner also

sold directly to contractors who performed the instal lat ion.

3. 0n audit, the Audit Division deternined that during the period March 1,

1974 through May 31, 1975 petitioner was claiming as nontaxable, sales to

contractors who were installing the windows rather than reselling them. In

other cases, petit ioner claimed exempt sales for which it  either did not have

the necessary cert i f icates or the cert i f icates i t  did have were incomplete.

The auditor performed a test of the aforementioned period using sales from May,

1975. As a result of the test, the auditor disal lowed 26.1 percent of nontaxable

sales. This percentale rdas applied to nontaxable sales for the period March 1,

1974 through May 31, 1975.

4. For the period June 1, 1975 through February 28, 1977, petit ioner

reported no taxable sales and fai led to report i ts gross sales. The auditor

tested sales for December, 1976 and determined that 68.5 percent of gross sales

were taxable. This percentage was applied to gross sales for the aforementioned
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period. The auditor made al lowances for certain window instal lat ions for which

petitioner had properly completed capital improvement certificates.

5. Petitioner maintained that the Audit. Division had erroneously conputed

sales tax due because the auditor had used cash receipts figures which already

included sales tax. Thus, tax had been computed on tax. Following adjournment

of the first hearing, the Audit Division allowed petitioner to prove by invoices

whether sales tax had been included in the cash receipts figures. Petitioner

was able to show that,  on 23 percent of sales, tax had been col lected. The

auditor accepted these invoices and further allowed a total of 50 percent of

sales as having tax previously col lected. This al lowance resulted in a reduct ion

o f  t h e  a s s e s s m e n t  b y  $ 1 , 1 6 7 . 0 0 .

6. Pet i t ioner also maiatained that the Audit  Divis ion had disal lowed an

excessive amount of nontaxable sales due to unavai lable or incomplete resale

cert i f icates. At the f i rst  hearing, pet i t ioner produced resale cert i f icates

which had not been previously brought to the auditorts attent ion. These

cert i f icates resulted in the assessment being reduced by $2,991.00. At the

second hearing, pet i t ioner produced addit ional exemption cert i f icates which

resulted in the assessment being reduced by an addit ional $1,756.22.

7. At. the second hearing, taking into account the aforesaid reductions

al lowed by the Audit  Divis ion, the amount asserted to be due r.ras $20rL24.05.1

0f this amount,  pet i t ioner conceded that $141000.00 was due, Ieaving a balance

I 
Th" Audit Division made a rnistake in transcribing the amount reduced based

on resale cert i f icates produced at the f i rst  hearing. The hearing transcr ipt
ind ica ted  a  to ta l  reduc t ion  based on  resa le  cer t i f i ca tes  o f  $2r991.00 .  The
aud i to r  used a  f igure  o f  $2r891.00  in  a r r i v ing  a t  a  rev ised assessment .
Moreover,  the auditor made a subtract ion error in reducing the or iginal  assess-
ment .  The cor rec t  f igures  shou ld  be :  o r ig ina l  assessment ,  $26r038.27  less
reduct ions at f i rst  hearing, $2r991.00, reduct ion upon further examinat ion,
$1r167.00 ,  and reduc t ion  a t  second hear ing ,  $71756.22 ,  fo r  a  rev ised assessnent
o f  $ 2 0 , 1 . 2 4 . 0 5 .
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at issue of $6,124.05. Petit ioner maintained that the amount at issue was not

due because the auditor used figures from the cash receipts book that included

sales tax and that petitioner was entitled to a 100 percent allowance of this

amount, not the 50 percent allowed by the auditor. Other than tbe invoices

indicating that 23 percent of the sales in the cash receipts book included taxt

petitioner could produce no other evidence which would indicate that 100

percent of the cash receipts had tax included.

8. Petitioner also maintained that part of the amount in issue was the

result of tax exempt sales for which oo documentation in the form of exenption

cert i f icates could be produced. Petit ioner argued that i t  should be given a

100 percent al lowance for these sales despite the absence of said cert i f icates

because, based on petit ionerts accountantts experience, i t  was a cormon practice

for small nanufacturers to fai l  to obtain such cert i f icates from custoners.

9. Despite petit ionerrs inadequate bookkeeping procedures, i t  acted in

good faith at all times and there was no willful attempt to evade the tax.

CONCIUSI0NS 0F lAlil

A.  That  sec t ion  1132(c)  o f  the  Tax  law prov ides ,  in  par t ,  tha t :

r f i t  shal l  be presumed that al l  receipts for property or services.. .
are subject to tax until the contrary is established and the burden
of proving that any receipt. . . is not taxable hereunder shal l  be upon
the person required to col lect tax or the custoner."

Inasmuch as petitioner vJas only able to prove that 23 percent of the sales

recorded in i ts cash receipts book had tax included, the 50 percent f igure

allowed by the auditor was reasonable and adequate and petitioner failed to

meet i ts burden of proof in establ ishing that i t  was ent i t led to a 100 percent

a l lowance.
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B. That sect ion 1132(c) of the Tax Law provides that rrnlsss a vendor

obtains a resale cert i f icate tr in such form as the tax conmission may prescr iberf

from i ts customers, such sales wi l l  be deemed taxable sales at retai l .  Since

pet i t ioner was unable to produce addit ional resale cert i f icates, i t  d id not

rebut the presumption that such sales were taxable and any such sales which

were not shown to be exempt by proper certification were properly disallowed

by the Audit Division. An incomplete resale certificate is not a proper

cert i f icat ion rr in such form as the tax commission may prescr iben'  within the

mean ing  and in ten t  o f  sec t ion  1132(c) .

C. That pursuant to the reduct ions in the assessment discussed in Findings

of Fact rrstr ,  rr6rr ,  and t t7t t ,  the assessnent is hereby reduced to $20 rL24.05.

D. That penalty and interest in excess of the mininum prescr ibed by

secLion f f45(a) of the Tax law are waived.

E. That the pet i t ion of Super Seal Aluminun Industr ies, Inc. is granted

to the extent indicated in Conclusions of LawttCt 'andrrD" above; that the Audit

Division is hereby directed to modify the Notice of Determination and Demand

for Payment of Sales and Use Taxes Due issued January 9, 1978; and that,  except

as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TN( COMMISSION

MAY 0 6 1983 -Q-aUd-u6,td/^
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

Super SeaI Aluminum Industries, Inc.
55 4th Sr .
Brooklyn, NY 17231

Gentlemen:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petitioner' s Representative
Sidney Wolen
One l, lorld Trade Center, Suite 1411
New York, NY 10048
Taxing Bureau' s Representative
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.STATE OF NEI{ YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

sItpER sEAt Ailn{rNIJt{ II.IDUSTRrES, INC.

for Revisioa of a Determination or for Refund
of Sales and Use Tax under Art icles 28 ar.d 29
of the Tax Law for the Period March 1, L974
through February 28, 1977.

DECISION

Petit ioner, Super Seal Ah:ninum Industries, Inc., 55 4th Street, Brooklyn,

New York, f i led a petit ioa for revision of a determination or for refund of

sales and use tax under Art icles 28 and 29 of. the Tax Law for tbe period March

1,  1974 through February 28,  L977 (F i Ie  No.  21630) .

A formal hearing was held before Milton Koerner, I learing Off icer, at the

off ices of the State Tax Cornmission, Two ttorld Trade Ceqter, New York, New York

on October  8,  1980 at  9 :15 A.M.  and cont inued before Rober t  A.  Couze,  Eear ing

Off icer  on Ju ly  L6,  1981 at  12:05 P.M.  Pet i t ioner  appeared oa October  8 '  1980

by Sidney Wolen,  Esq.  and Kraut  & Resnick,  Esqs.  (A laa G.  Kraut ,  Esq. ,  o f

counsel) and on July 15, 1981 by Sidney Wolen, Esq. The Audit Division appeared

by  Ra lph  Vecch io ,  Esq . ,  (Ange lo  Scope l l i t o ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether the Audit Division properly disal lowed exenptions for certain

allegedly nontaxable sales for which proper cert i f icates were either unavailable

or  incomplete.

II .  hlhether the Audit Division used cash receipLs f igures which already

iocluded sales Lax in determining petit iooer's tax l iabi l icy.
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III. l{hether penalty and interest in excess of the statutory minimum should

be waived.

FII,IDINGS OF FACT

1. 0n January 9, 1978, as the result of a f ield audit,  the Audit Division

issued a Notice of Deternination and Denand for Paynent of Sales and Use Taxes

Due against petit ioner, Super SeaI Aluminu^n lodustries, Inc., in the amount of

$26 ,038 .27 ,  p lus  pena l t y  and  i n te res t  o f  $101528 .03 ,  f o r  a  to ta l  o f  $36 '555 .30

for the period March t, 1974 through February 28, 1977. The Notice also

included petit ioner's off icers, Joseph Vespa, Joseph Rotel la and Morton Ben.

2. During the period in issue, petit ioner sold and occasionally instal led

windows.  Some of  pet i t ioner ts  sa les were for  resale.  Other  sa les were made

directly Lo customers where petit iouer instal led the winddws. Petit ioner also

sold directly to contractors who performed the instal lat ion.

3. 0n audit,  Lhe Audit Division determinea eh"t during the period March 1,

1974 tbrough May 31,  1975 pet i t ioner  was c la in ing as nontaxable,  sa les to

contractors who were instal l ing the windows rather than resell ing then. In

other cases, petit . ioner claimed exempt sales for which it  either did not have

the necessary cert i f icates or the cert i f icates iL did have were incomplete.

The auditor performed a test of the aforenentioned period using sales fron May,

1975.  As a resul t  o f  Lhe test ,  the audi tor  d isa l lowed 25.1 percent  o f  nontaxable

sales. This percentage $ras applied to nonLaxable sales for the period March 1 '

1974 through Hay 31,  1975.

4.  For  the per iod June 1,  1975 through February 28,  L977,  pet i t ioner

repor ted no taxable sa les and fa i led to  repor t  i ts  gross sa les.  The audi tor

test,ed sales for December, 1975 and determined that 68.5 percent of gross sales

were taxable. This percentage was applied to gross sales for the aforenentioned
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period. The auditor made al lolrances for certain window instal lat ions for which

petit ioner had properly completed capital inprovenent cert i f icates.

5. Pet.itioner maintained that the Audit Division had erroneously cooputed

sales tax due because the auditor had used cash receipts f lgures which already

included sales tax. Thus, tax had been computed on tax. Following adjournnent

of the f irst hearing, the Audit Division al lowed petit ioaer to prove by invoices

whether sales tax had been included in the cash receipts f igures. Petit ioner

was able to show that, on 23 percent of sales, tax had been collected. The

auditor accepted these invoices and further al lowed a total of 50 percent of

sales as having tax previously col lected. This al lowance resulted in a reduction

o f  t he  assessmeo t  by  $1 ,167 .00 .

6. Petit ioner also maintained that the Audit Division had disal lowed an

excessive amount of nontaxable sales due to unavailable or incomplete resale

cert i f icates. At the f irst hearing, petit ioner produced resale cert i f icates

which had not. been previously brought to the auditorrs attention. These

cer t i f icates resul ted in  the assessment  being reduced by $2,991.00.  At  the

secoad hearing, petit ioner produced addit ional exenption cert i f icates which

resul ted in  the assessment  being reduced by an addi t ional  $1,756,22.

7. At the second hearing, taking into accouat the aforesaid reductions

allowed by the Audit Division, the anount asserted to be due was $20rL24.05.1

0f this amount, petit ioner conceded that $14,000.00 was due, Ieaving a balance

1 Thu Audit Division made a mistake in transcribing the amount reduced based
on resale cert, i f icates produced at the f irst hearing. The hearing transcript
ind icated a to ta l  reduct ion based on resale cer t i f icates of  $2,991.00.  The
audi tor  used a f igure of  $21891.00 in  arr iv ing at  a  rev ised assessment .
Moreover, the auditor made a subtraction error in reducing the original assess-
ment .  The correct  f igures should be:  or ig ina l  assessmeot ,  $26r038.27 less
reduct ions at  f i rs t  hear ing,  $2r991.00,  reduct ion upon fur ther  examinat ion,
$1 ,167 .00 ,  and  reduc t i on  a t  second  hea r ing ,  $1 ,756 .22 ,  f o r  a  rev i sed  assessmea t
o f  $20 ,124 .05 .
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'at issue of $5rL24.05. Petit ioner maintained that the anount at issue was not

due because the auditor used figures from the cash receipts book that included

sales tax and that petit ioner was entit led to a 100 percent al lowance of this

anount, not the 50 percent allowed by the auditor. 0ther than the invoices

iudicating that 23 percent of the sales in the cash receipts book included tax,

petitioner could produce ao other evidence which would indicate that 100

percent of the cash receipts had tax included.

8. Petit ioner also maintained that part of the amouat in issue was the

result of tax exempt sales for which no docunentation in the form of exeuption

cert i f icates could be produced. Petit ioner argued that i t  should be given a

100 percent al lowance for these sales despite the absence of said cert i f icates

because,  based on pet i t ioner ts  accountantrs  exper ience,  i t  was a common pract ice

for small manufacturers to fai l  to obtain such cert i f icates from custoners.

9. Despite petit ionerts inadequate bookkeeping procedures, i t  acted in

good faith at all times and there eras no willful attempt to evade the tax.

CONCI.USIONS OF LAW

A. That  sect ion 1132(c)  o f  the Tax Law prov ides,  in  par t ,  that :

" i t  shal l  be presuned that  a l l  receipts  for  proper ty  or  serv ices. . .
are subject to tax unti l  the coatrary is established and the burden
of proving that any receipt.. . is not taxable hereunder shall  be upon
the person required to col lect tax or the customer.t '

Inasmuch as petit ioner was only able to prove that 23 percent of the sales

recorded in i ts cash receipts book had t,ax included, the 50 percent f igure

allowed by the auditor was reasonable and adequaLe and petit ioner fai led to

meet i ts burden of proof in establishing that i t  was entit led to a 100 percent

a l lowance.
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B. That section 1132(c) of the Tax Law provides that unless a veodor

obtains a resale cert i f icate I ' in such form as the tax comnission nay Prescribet '

fron its customers, such sales wil l  be deened taxable sales at reLail .  Since

petit ioner was unable to produce addit ional resale cert i f icates, i t  did not

rebuL the presumption that such sales were taxable and any such sales which

were not shown to be exempt by proper certification were properly disallowed

by the Audit Division. An inconplete resale cert i f icate is not a ProPer

cert i f ication "in such form as the tax cosmission may prescribe" withio the

meaning and in tent  o f  sect ion 1132(c) .

C. That pursuant to the reductions in the assessment discussed in Findings

o f  Fac t  "5 " ,  "6 " ,  and  "7 " ,  t he  assessmen t  i s  he reby  reduced  to  $20 r124 .05 .

D. That penalty and interest in excess of the minimun prescribed by

sect ion f f45(a)  of  the Tax Law are waived.

E. That the petit ion of Super Seal Ah:ninun Industries, fnc. is granted

to the extent indicated in Conclusions of Law "C" and "D" above; that the Audit

Divisioo is hereby directed to modify the Notice of Determination and Denand

for Payment of Sales and Use Taxes Due issued January 9, 1978; and tbatr excePt

as so granted, Lhe petit ion is in al l  other respects denied.

DATED: Albany, New York STAIE TN( COMI'IISSION

rv|AY 0 6 1983 Go&;a/-a)U/^
PRESIDENT
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State of New York -  Department of Taxat ion and Flnance
t
\  

,  Tax  Appea ls  Bureau

REQUEST FOR BEt'TER ADDRESS

Request&Xk Hhpc* t1nrg;
Roorn lO7 - Blds. #9
ttate Carnpu
Albrny, New York 12227

Uni t Date of Request

2/?7

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

Soc ia l  Secu r i t y Da te  o f  Pe t i t i on

A*-4/f,u f

Resu l t s  o f  sea rch  by  F i l es

a d d r e s s :

O t h e r :

Sect ion

; /"./*,

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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