
STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4, 1983

Sunny Vending Services Co.,  fnc.
c/o Seymour Morr is,  President
297 Bue l l  Rd.
Rochester, NY 74624

Gentlemen:

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the adninistrative leveI.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Albany, New York 12227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COUI'ISSION

cc: Pet i t ioner 's Representat ive
Robert J.  Pear1
Mousaw, Vigdor,  Reeves, Hei lbronner & Krol l
600 First  Federal  PLaza
Rochester,  NY 14514
Taxing Bureau' s Representative



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

February 4, 1983

Seymour Morris
d/b/a Sunny Vending Co.
297 Buel l  Rd.
Rochester, NY 74624

Dear  Mr .  Mor r is :

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at the admiaistrative level.
Pursuant to sect ion(s) 1138 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Laws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
A1bany, New York 12227
Phone /1 (518) 457-2070

Very truly yours,

STATE TAX COI{MISSION

Peti t ioner '  s Representat ive
Robert J.  Pearl
Mousaw, Vigdor,  Reeves, Hei lbronner & Krol l
600 First  Federal  Plaza
Rochester,  NY 14614
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Sunny Vending Services Co.,  Inc.

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Period L2/ U1 4-IL/ 30177 .

AFFIDAVIT OF I{AIIING

State of New York
Couoty of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Sunny Vending Services Co.,  Inc.,  the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sunny Vending Services Co.,  Inc.
c/o Seyurour Morr is,  President
297 Bue l l  Rd.
Rochester, NY L4624

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuitody of
the United States Postal Service within the State of l,Iew York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
4th day of February, 1983.

AUTHORIZED TO
OATHS PURSUAI,IT TO
SECTION r74

TAX IJIW



STATE OF NEW YORK

STATE TN( COI"IMISSION

In the Matter of the Pet i t ion
o f

Sunny Vending Services Co.,  fnc.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the
Per iod  t2 /  I /7  4 -77 /30  177 .

AITIDAVIT OF I{AIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
certified mail upon Robert J. Pearl the representative of the petitioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

Robert  J.  Pearl
Mousan, Vigdor,  Reeves, Hei lbronner & Krol l
600 First .  Federal  PLaza
Rochester,  NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal service within the state of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
4th day of February, 1983.

OATHS PURSUANT T0 TAX IrAW
SECTION 174

AUTHORIZED TO



STATE 0F NEI,/ Y0RK

STATE TAX COMUISSION

Matter of the Petition
o f

Seymour Morris
d/b/a Sunny Vending Co.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Sales & Use Tax
under Article 28 & 29 of the Tax Law for the Period
1 2 / 1 / 7 4 - 1 2 / 3 1 / 7 s .

AFFIDAVIT OF I{AIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within notice of Decision by
certified mail upon Selmour Morris d/b/a Sunny Vending Co., the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

Se5rmour Morris
d/b/a Sunny Vending Co.
297 Bue l l  Rd.
Rochester, NY 14624

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuslody of
the united states Postal  service within the state of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said lrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
4th day of February, 1983.

AUTHORIZED TO ADMINISTER
OATHS PT RSUANT T0 TAX IrAw
SEC?ION I74



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Seymour Morris
dlb/a Sunny Vending Co.

for Redetermination of a Deficiency or a
of a Determination or a Refund of Sa1es &
under Article 28 & 29 of the Tax Law for
Per iod  72 /  t  /7  4 -L2 /  31 /  75 .

AFFIDAVIT OF MAIIING

Revision
Use Tax

the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the Department of Taxation and Finance, over 18 years of age, and that on
the Ath day of February, 1983, he served the within notice of Decision by
certified mail upon Robert J. Pear1 the representative of the petitioner in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert  J.  Pearl
Mousaw, Vigdor,  Reeves, Hei lbronner & Krol l
600 First  Federal  Plaza
Rochester,  NY 14614

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
4th day of February, 1983.

AUTHORIZED TO ADMINISTER
OATHS PTJRSUANT TO TAX I/IW
SECTION I74



STATE 0F NEI'I Y0RK

STATE TN( COMI{ISSION

In the Matter of the Petition

o f

SEYMOUR MORRIS
DIB/A SUNNy VENDING C0.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and 29
of the Tax Law for the Period December 1, 7974
through December 31, 1975.

DECISION

In the Matter of the Petition

o f

SIINNY \IENDING SERVICES C0., INC.

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 an.d 29
of the Tax Law for the Period Decenber 1, 1974
through Novenber 30, 7977.

Petitioners, Seymour Morris d/b/a Sunny Vending Co. and Sunny Vending

Services Co., Inc., 297 Buell Road, Rochester, New Yotk 14624, f i led petit ions

for revision of determinations or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the periods December 1, 1974 through

December 31, 1975 and December 1, 1974 through November 30, 1977 (tr'ile Nos.

24458 and 24L67).

A formal hearing was held before Julius E. Braun, Hearing Off icer, at the

offices of the State Tax Conmissionr One Marine Midland PLaza, Rochester, New

York, on JuIy 21, 1981 at 9:15 A.M. Petit ioners appeared by Mousaw, Vigdor,

Reeves, Heilbronner & Krol l  (Robert J. Pearl,  Esq., of counsel). The Audit

Division appeared by PauI B. Coburn, Esq. (Thomas Sacca, Esq., of counsel).
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ISSttES

I. Irihether the transfer of assets from a sole proprietorship to a corpora-

tion, both wholIy-owned by the same individual, constituted a sale subject to

sales tax.

II. lJhether the Audit Division properly calculated the selling price in

determining the sales tax due on a sale alleged to have been entered into

between the petit ioners.

III. I{hether food and drink sales made by cafeterias operated by petitioners

were ful ly taxable under section 1105(d)(i)(1) of the Tax Law.

IV. Whether purchases of soda and coffee vending machines were exeqpt fron

sales tax as purchases of equipment for use directly and predominantly in the

production of tangible personal property.

V. Whether penalties and interest in excess of the statutory nininum

should be waived.

FII'IDINGS 0F FACT

1. 0n September 18, 1978, as the result of a f ield audit,  a Notice of

Determination and Demand for Payment of Sales and Use Taxes Due was issued to

Seymour Morris d/b/a Sunny Vending Co. ("the Company") in the amount of $581290.59,

p lus penal ty  of  $14,572.56 and in terest  o f  $191327.89,  for  a  to ta l  o f  $92,L91.14

for the period December 1, 1974 through Decenber 31, 1975. 0n the sane date

notices of deternination and denand for payuent of sales and use taxes due were

issued to Sunny Vending Services Co., fnc. ("the Corporation") and Se5mour

Morris, as an off icer of the Corporation, in the anount of $82,717.29, plus

pena l t y  o f  $18 ,360 .70  and  i n te res t  o f  $18 ,570 .15 ,  f o r  a  to ta l  o f  $ f f91648 .14

for the period December 1, 1974 through Novernber 30, 1977.
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2. Petit ioners, by Seymour Morris, as owner and president, signed consents

extending the period of limitations for assessment of sales and use taxes under

Articles 28 and 29 of the Tax Law to Septenber 20, 1978. 0n Decenber 7, f978

petit ioners each t imely f i led petit ions.

3. Following a pre-hearing conference, the deficiency of Selmour Morris

dlb/a Sunny Vending Co. was reduced to $42,256.11 and the deficiency of Sunny

Vending Serv ices Co. ,  Inc.  was reduced to $44 1952.07,  0n March 31,  1980

petitioners, by Se5rmour Morris, executed forms for partial withdrawal of

petit ion and discontinuance of case.

4. Prior to the hearing, as a result of the Court of Appeals decision in

Burger King, fnc. v. State Tax Commission, 51 N.Y.2d 6L4, the deficiency of

Seymour Morris d/b/a Sunny Vending Co. was further reduced to $38,935.49 plus

penalty and interest and Lhe deficiency of Sunny Vending Services Co., Inc. was

reduced  to  $39 ,153 .63 .

5. The Company and the Corporation rdere essentially identical businesses

engaged in vending machine and small cafeteria operations in the Rochester, New

York metropolitan area. The vending machines and cafeterias lrere located io

various business and public locations within the area. The Conpany and the

Corporation ?rere at all times during the audit periods wholly-owned by Selmour

Morris. Mr. Morris was the sole proprietor of the Company as well as the sole

shareholder of the Corporation. The petitioners used the same office and the

sane set of books. The Cornpany and the Corporation each filed separate Federal

and State tax returns.

6. 0n January 1, 1976 the Company transferred all of its assets to the

Corporation in return for which the Corporation issued 100 shares of connon

stock to Seyurour Morris. At the same time, the Corporation's capital stock
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thereby increased by $80,390.93. The transfer was accomplished by a journal

entry; no title documents were transferred and the assets thenselves were not

physical ly noved.

7. Prior to the transfer, the Corporation l isted no assets on its books

and records. As far as financial statements were conceraed, the Company owned

all the assets. At the hearing, however, the Audit Division stipulated that in

excess of $278,000.00 in purchases during the audit periods were made by and in

the name of the Corporation as evidenced by purchase invoices presented by

pet i t ioners.

8. 0n audit, the Audit Division determined that a bulk transfer of assets

occurred on January 1, 1976 and that such transfer was oot a transfer of

property to a corporation upon its orgacization in consideration for the issuance

of i ts stock, and therefore, deened it  a retai l  sa1e. Based upon the book value

of the assets transferred, the Audit Division then determined that the amount

subject  to  tax was $420,817.00.

9. Petitioners argued that there was no sale because there was no transfer

of possession and no consi-deration and that the transaction was nerely a book

entry. Petitioners alternatively argued that, even if there was a bulk sale,

the taxable sel l ing price should be the $801390.93 by which the Corporation

stock increased after the transfer of the 100 shares of qernmotr stock. Petitioners

offered no other evidence indicating the fair narket value or any other neasure

of the value of the transferred assets.

10. In their cafeteria operations, petit ioners sold certain pre-packaged

food items which, if sold for off-prenises consumption, would not be taxable.

Petit ioners estimated that 30 percent of al l  cafeteria sales constituted such
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sales for off-premises consunption and deducted this anount when filing sales

tax returns.

11. 0n audit, the auditor determined sales tax to be due on all cafeteria

sales with no allowance for off-prenises consumption. At the hearing, petitioners

conceded that the 30 percent figure was merely an estimate based upon a 20 to

25 percent figure alleged to have been allowed oLher similar companies.

Petit ionersr witness stated that a precise computation of which sales were for

off-premises consumption was not possible. Petitioners r,eere unable to produce

any evidence indicating what percentage, if any, of their cafeteria sales were

for off-premises consumption.

12. During the audit period the Conpany purchased a number of coffee and

cup soda vending machines for which it took a credit on its 1975 sales tax

returns. The coffee nachines heat and brew the coffee and the cup soda machines

make and freeze the ice and refrigerate the beverage. Petitioner produced

letters from various manufacturers indicating that from 65 to 70 percent of the

parts and eguipment in their machines is used for the production of the vended

products.

13 .

aforesaid

exempt as

tangible

14 .

to evade

15 .

which are

0n audit, the auditor determined tax to be due on the purchase of the

vending machines. Petitioner claimed that these purchases were

equipment used directly and predominantly in the production of

personal property.

Petitioners acted in good faith at all tines and there was no attemltt

the tax.

Included in petit ioners' brief were proposed f indings of fact, al l  of

adopted and have been incorporated into this decision.
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CONCLUSIONS OF tAW

A. That  sect ion 1101(b)(5)  o f  the Tax Law def ines sa le,  in  par t ,  as a

I ' transfer of t i t le or possession or both...by any means whatsoever for a

consi-derationrr. Possession does not require aoy physical novenent in order to

effect a transfer. The fact that the Corporation had dominion and control over

the assets suff ices to establish a transfer of possession. Moreover, the

assets of the Corporation increased after the transfer and the value of the

stock held by Seynour Morris likewise increased accordingly. Clearly, there

was consideration for the transaction. The fact that Mr. Morris owned 100

percent of the Corporationrs stock before and after the transfer is imaterial.

There was, therefore, a transfer of possession for consideration and, absent a

specif ic exemption, the transbction was a taxable sale under section 1105(a) of

the Tax f,aw.

B. That section 1101(b)(4)(i i)  of the Tax Law excludes certain transactions

from the definit ion of retai l  sale. Anong these exclusions are transfers of

tangible personal property to a corporation upon its organization in return for

the issuance of its stock. Because the Corporation vJas an existing entity,

there ltas no transfer of property to a corporation upon its organization. The

mere fact that the transaction in issue might have been similar to any type of

exempt transaction is not controlling. The Company and the Corporation t'chose

not to follow procedures which would have exempted the transaction fron the

sales taxtf and an exemption not expressly stated will not be read into the

statute (Prospect  Dai ry ,  Inc.  v .  Tul ly ,  53 A.D.2d 755) .  The se l l ing of  the

Company's assets to the Corporation for i ts stock was, therefore, a taxable

retai l  sale not fal l ing within the exclusion provided by section 1101(b)(4)(i i) .
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.

C. That in a transaction involving a traosfer of a"ogible personal

property for corporate stock with no clear sel l ing price, i t  is the obligation

of the Tax Commission to arrive at a fair sales price of the personal property

for sales tax purposes (see t l lEBR, Inc. v. State Tax Commission, 58 A.D.2d,47L).

The sale of property by one related company to another is taxable to the extest

of the consideration paid, or the fair rnarket value, if the consideration paid

is not an adequate indication of the true value of the property transferred

(Cf. 20 NYCRR 526.6(d)(8)(i)).  Inasmuch as the transact. ion in issue involved a

transfer of property between businesses having a conmon owner, there was not an

'tarms lengthrr bargain. The increase in corporate stock as recorded in the

books and records was, therefore, an arbitrary figure not adequately indicative

of the true value of the property. Absent any evidence of valuation to the

contrary, the book value of the Conpany's assets at the tine of the sale as

determined by the auditor accurately reflects the fair market value of the

personal property owned by the Company at the tine of the sale.

D. That inasmuch as more than $278,000.00 in purchases during the audit

period were creditable to the Corporation, the selling price of the Conpany's

assets, as computed by the auditor, will be reduced by the book value, at the

time of sale, of any assets which were included in both the aforesaid purchases

and the determination of the value of the Company's assets by the Audit Division.

E. That section 1105(d)(i) imposes a tax on the receipts from every sale

of food and drink tt lrhen sold in or by restaurants...or other establisbnents'r

except where the sale is for off-premises consumption of unheated food ttof a

type commonly sold for consumption off the premises... in food storesi l .  Since

petitioners $rere unable to substantiate that any measureable portion of their
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cafeteria sales were for off-premises consumption, the auditor was justi f ied in

det.ernining sales tax to be due on 100 percent of cafeteria food sa1es.

F. That section 1105(a) of the Tax Law inposes a tax oa the I 'recei.pts

from every retail sale of tangible personal property except as otherwise

provided" in the law. Section 1115(a)(fZ) of the Tax law exenpts from the sales

tax, purchases of equipment for use ildirectly and predoninantly in the production

of tangible personal propertyt'. Restaurant food is not within the category of

tangible personal property as provided for in section 1105(a) and, therefore,

the exemption provided by section ff15(a)(12) wil l  not apply to purchases of

equipment for the production of such food (Burger King, Inc. v. State Tax

Comission, 51 N.Y.2d 6L4r 624). Vending nachine operators are included in the

category of frrestaurants or other establishmentsft as provided for in section

1105(d)(i) of the Tax law (20 NYCRR 527.8(b)). Therefore, the veuding machines

purchased by the Company are not equipment for use in production of tangible

personal property and the purchases of such equipment were subject to sales

tax.

G. That penalty and interest in excess of the ninimum prescribed by

section 1145(a) of the Tax Law are waived.

H. That the petitions of Seyrnour tlorris d/b/a Sunny Vending Co. and Sunny

Vending Services Co., fnc. are granted to the extent indicated in Conclusions

of Law "D" and t'G" above; that the Audit Division is hereby directed to modify

the notices of determination and denand for paymeot of sales and use taxes due
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and that, except as so granted, the petit ions are inissued September 18,  1978;

al l  other respects denied.

DATED: Albany, New York

FEB O 4 1983
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